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United States Court of Appeals for the 

District of Columbia 

> 

— 

No. 6475. 

John A. Proctor, Appellant, 

vs. 

i 

Kobert J. IIoage, Deputy United States Employees ’ Com¬ 
pensation Commissioner for the District of Columbia, 
et al. 

a Supreme Court of the District of Columbian 

Equity. 

i 

No. 56545. | 

■ I 

John A. Proctor, Plaintiff, 

vs. I 


Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, De¬ 
fendant. 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the above^entitled 
cause, to wit: 
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J. A. PROCTOR VS. R. J. HOAGE. 


1 In the Supreme Court of the District of Columbia. 

Equity. 

No. 56545. 

John A. Proctor, Plaintiff, 
vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, De¬ 
fendant. 


Bill of Complaint to Review Action. 

Filed December 9, 1933. 

The Bill of Complaint of John A. Proctor, respectfully 
shows to the Court as follows: 

I. That he is a citizen of the United States and a resident 
of Forest Glen, Maryland, and files this Bill in his own 
right. 

II. The defendant, Robert J. Hoage, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued as Deputy United States Employees’ Compen¬ 
sation Commissioner for the District of Columbia. 

III. That on the 8th day of June, 1933, the plaintiff was 
an employee of the Metropolitan Life Insurance Company 
employed as an insurance solicitor, and as such it was his 
duty to solicit persons to take out policies of insurance, 
collect premiums due on the same, fill out applications, 
make reports as to the state of his debits and collections 
made; that on: the evening of June 8th, 1933, plaintiff, in 
company with the Assistant Manager of said Metropolitan 
Life Insurance Company, who was plaintiff’s immediate 

superior, interviewed a prospect for insurance and 
2 secured his application for a policy; that thereafter 
the said Assistant Manager instructed the plaintiff 
to go to his home and finish up the necessary work with 
reference to said application, complete his weekly report 
and have everything ready when he reported to the office 
of the Company at 8:00 o’clock the following morning; that 
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plaintiff took the street car which carried him tc Georgia 
Avenue and the District line near Silver Sprin 
land, which was the end of the street car route, and 
the street car and started across Georgia Avenue 


X, Mary- 
then left 
from the 


East side to the West side thereof for the purpose [of taking 


a taxi-cab at the station there located, and while 
the roadwav he was knocked down and suffered s! 
juries which completely disabled him for a long¬ 
time and from which he is still partially disabled] 
the ordinary course, if plaintiff had been returni 
home at an earlier hour he would not have erossec 


crossing* 
evere in¬ 
period of 
; that in 
ng to his 
t Georgia 


ipany in 
with the 
pctor vs. 
and the 
Oompen- 


Avenue, but would have taken the bus on the East side 
thereof, but on the evening in question, it then being about 
ten o’clock P. M., and having work for his employer to com¬ 
plete before he retired for the evening, which work he had 
been specifically directed to complete at home, he deemed 
it necessarv to take a taxi-cab in order to save lime and 

* I 

enable him to complete said work as directed. r lj he facts 
herein alleged were offered in evidence through the testi¬ 
mony of the plaintiff, the Assistant Manager and jhe Man¬ 
ager of the said Metropolitan Life Insurance Coil 
support of plaintiff’s claim for compensation filed 
defendant herein in the case entitled John A. Pr< 
Metropolitan Life Insurance Company, employer, 
Travelers Insurance Company, insurance carrier, 
sation Case Number 2112-8, and were uncontradi^ted. In 
addition to the facts hereinbefore set forth it w^s shown 
in evidence in the said compensation case through the testi- 
monv of the said Assistant Manager, that he had 
3 given general instructions and required all (the men 
under him, of whom plaintiff was one, to make up and 
complete their reports at home so that they would jnot take 
time after they had reported to the office in the mojrning to 
make up their reports and thus delay their getting out on 
their debits etc. 

III. The defendant herein, after hearing all of jthe evi¬ 
dence with reference to the foregoing entered findings of 
fact and an order in the said compensation case [Number 
2112-8 rejecting plaintiff’s claim for compensation on the 
ground that the plaintiff was not performing services for 
his employer at the time he sustained the aforesaid in¬ 
juries, that said injuries did not arise out of and occur in 
the course of plaintiff’s employment, and that from!the evi- 
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donee adduced before him, the inference, presumption, or 
conclusion was drawn that plaintiff had terminated his 
day’s work and was on his way home from his employment, 
at the time his injuries were sustained. A copy of said 
finding of fact and order is attached hereto marked plain¬ 
tiff’s Exhibit “1” and prayed to be read as a part hereof. 

IV. Plaintiff respectfully shows to the Court that said 
compensation order is not in accordance with but is con¬ 
trary to law, and that the uncontradicted evidence before 
the said defendant required him as a matter of law to find 
that the plaintiff’s aforesaid injuries arose out of and in 
the course of his employment. Plaintiff refers to the tran¬ 
script of testimony taken before the said defendant, and 
being without funds to secure a copy of the same to attach 
to this Bill of Complaint as an exhibit, is willing that the 
same be made a part hereof by stipulation when and if pro¬ 
duced and furnished by the said defendant who is in pos¬ 
session of a copy. 

4 The premises considered, plaintiff prays: 

1. That the United States writ of subpoena issue against 
the defendant, requiring him, by a day certain to be therein 
named, to appear herein and answer the exigencies of this 
Bill of Complaint. 

2. That the proceedings before the said defendant be re¬ 
viewed by this Court, and upon consideration there of a 
mandatory injunction be issued, requiring defendant to set 
aside the said compensation order of November 10th, 1933, 
and to proceed to award compensation to the plaintiff in 

accordance with the testimonv of record in the said cause 

•> 

and the applicable law. 

3. To require the defendant to produce a transcript of 
testimony taken in the said compensation case Number 
2112-8 so that the same may be made and considered a part 
of this Bill of Complaint. 

4. And that the plaintiff may have such other and further 
relief as the nature of the case may require and to this Hon¬ 
orable Court seems meet and proper. 

JOHN A. PROCTOR. 

HENRY I. QUINN, 

Attorney for Plaintiff. 

District of Columbia, ss: 

John A. Proctor, being first duly sworn, on oath, deposes 
and says that he has read the foregoing Bill of Complaint 
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by him subscribed and knows the contents thereof; that the 
matters and things therein set forth as of personal knowl¬ 
edge are true and those stated upon informatiojn and be¬ 
lief he believes to be true. ! 

JOHN A. PRQCTOR. 


Subscribed and sworn to before me this 9th day of De¬ 
cember, A. D., 1933. 

[seal.] HELEN R. SASSC^R, 

Notary Public, D. C. 

5 Exhibit 1. 

Compensation Order—Rejection of Claim Case No. 2112-8. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

In the Matter of the Claim for Compensation Under the 
District of Columbia Workmen’s Compensatioij Act 

John A. Proctor, Claimant, 


vs. 


Metropolitan Life Insurance Company, E 
Travelers Insurance Company, Insurance Caj 


hiployer; 
rrier. 


ed claim 


Such investigation in respect to the above-entitj 
having been made as is considered necessary, and ^ hearing 
having been duly held in conformity with law, th<f Deputy 
Commissioner makes the following 

Findings of Fact. j 

i 

That on the eighth day of June, 1933, the claimant herein 
was in the employ of the employer above named, whose ad¬ 
dress is Washington Loan and Trust Building, Washing¬ 
ton, District of Columbia; that the employer was subject 
to the provisions of an Act of Congress approved jMay 17, 
1928, entitled “An Act to provide compensation |for dis¬ 
ability or death resulting from injury to employees in 
certain employments in the District of Columbia and for 
other purposes;” that the liability of the employer for 
compensation under said Act was insured by the Travelers 
Insurance Company; that on said day the claimant herein 
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alleges that while in the employ of the employer above 
named as an insurance salesman, lie sustained personal in¬ 
jury which arose out of and occurred in the course of his 
employment and resulted in his disability; that the in¬ 
surance carrier denied liability for the payment of compen¬ 
sation on the following grounds: (1) That the claimant 
failed to give due notice of injury; (12) That the relation¬ 
ship of employer and employee did not exist at the 
G time of the injury; and (3) That the injury su¬ 
stained by the claimed was not incidental to, nor did 
it arise out of and occur in the course of his employment. 

It is found that the employer had knowledge of the in¬ 
jury within 30 days as required by the Act; that with rela¬ 
tion to the question of employer and employee and the 
claimant having sustained an injury incidental to his em¬ 
ployment, it is found that the claimant on the above-named 
date had been attending to his regular duties as an agent 
eontinuouslv from 8:00 a. m., until the time of the injure, 
approximately 10:15 p. m.; that during the afternoon of 
this date, the claimant was engaged in the collection of in¬ 
dustrial and ordinary premiums, soliciting business, and, 
in general, attending to the duties that an agent would at¬ 
tend to in the held, such as crediting, changing policy form, 
etc.; that at about. 5:00 p. m., the claimant went to the office 
to get forms, and finding he had a little time before keeping 
an appointment in the field, lie sat down at his desk and 
partly completed his weekly account; that subsequently 
he left the office and made a call; that at about 6:30 p. in., 
he returned to the office to meet Mr. Samuel M. Raboy, 
the Assistant Manager, by appointment for the purpose of 
going with him to solicit insurance, in an apartment at 
Seventeenth and Euclid Streets, X. AY., at which place an 
application was written for a policy of $3000.00; that the 
premium was collected therefor; that Mr. Raboy took the 


claimant in 


own automobile 


Illinois and 


Georgia Avenues, where the claimant herein boarded a 
north bound street car; that the claimant rode to the Dis¬ 


trict Line, where he usually met a bus, but on this particu¬ 
lar occasion, not desiring to use a bus to resume his jour¬ 
ney homeward, he started to cross the street to take a 
taxicab, and while crossing the street he was struck bv 
an automobile; that as a result thereof, the claimant 
7 sustained injuries described by the attending physi¬ 
cian as a comminuted fracture at the junction of the 
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middle and upper third of the tibia and fibula w^th the up¬ 
per fragments displaced mesially, and detachment of the 
upper margin of the head of the fibula with multiple loose 
fragments resting on the lateral aspect at the lejvel of the 
articular surface of the tibia; that the claimant was not 
going on a specific errand in the interests of the (employer; 
that he was en route homeward on the same route; which he 
would take after arriving at the street car had lie been go- 
ing on a personal errand; that the claimant’s day’s work 
was ended, and that his specific route assigned to him by 
the employer for work and the place of his employment 
was in the District of Columbia; that the injury occurred 
in the State of Maryland, outside of his place of employ¬ 
ment; that the claimant, although taking the records and 
forms home which he was required to fill out for his report 
and return at 8 o’clock the next morning, was doing so as 

a matter of his own convenience; that at the time of the 

• • 7 

injury the claimant was not making reports or doing any¬ 
thing to further the employer’s interests; that the claim¬ 
ant was furnished desk space at the office wher|e reports 
could be made before the stated time; that the evidence 
fails to support an inference that the claimant, after leav¬ 
ing his last call or parting with the employer at Illinois 
and Georgia Avenues on June 8, 1933, has any intention 
of performing further services for his employer; that his 
reports were to be completed at 1 o’clock the next morn¬ 
ing; that the claimant could use his own discretion when 
and where he filled them out. 

Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claim for compensation be 
and the same hereby is rejected for the following reasons: 

1. That the evidence adduced before the Deputy Commis¬ 
sioner fails to show that the claimant was perforriiing any 
service for the employer at the time he sustained the in¬ 
juries on June 8, 1933, described above. 


8 2. That the evidence fails to establish tliajt the in¬ 

jury sustained by the claimant herein arosje out of 
and occurred in the course of his employment ah an in¬ 
surance salesmen for the employer herein. 

3. That from the evidence adduced before the Deputy 
Commissioner, the inference, presumption, or conclusion is 


drawn that the claimant had terminated his day’s work 
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and that he was on his way home from his employment at 
the time his injuries were sustained. 

Given under my hand at Washington, D. C., this tenth 
day of November 1933. 

(Signed) R. J. HOAGE, 

Deputy C 'om m issio ne r. 
District of Columbia Compensation District. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, Attorney Henry I. Quinn, 
and Attorney Ernest Swingle, at the last known address 
of each as follows: 

Name. Address. 

Mr. John A. Proctor, Forest Glen, Maryland. 

Metropolitan Life Insur- Washington Loan and Trust 

anee Company, B u i 1 d i ng, Washington, 

Travelers Insurance Com- I). C. 

pany, I Washington Building, Wasli- 

Mr. Henry I. Quinn, ington, D. C. 

Woodward Building, Wash- 
Mr. Ernest Swingle, ington, D. C. 

Colorado Building, Wash¬ 
ington, D. C. 

R. J. HOAGE, 

D eputy Co m m is si one r. 

Mailed November 10, 1933. 

9 Motion of Robert J. Hoage to Dismiss Bill. 

Filed December 21, 1933. 

*••##** 

Now comes the defendant, Robert J. Hoage, deputy 
commissioner, LTnited States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That, the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 
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2. That the bill of complaint, including the transcript of 
testimony made a part of the bill by reference, shows that 
the findings of fact and award of the deputy commissioner, 
as contained in the compensation order, rejection of claim, 
filed November 10, 1933, complained of in the billj, and an¬ 
nexed thereto as plaintiff’s exhibit “1”, are in accordance 
with law. 

3. That the employee, John A. Proctor, had terminated 
his day’s work and was en route to his home from his 
place of employment at the time he sustained injuries on 
June 8, 1933, and, therefore, said injuries did not arise out 
of and in the course of his employment within the purview 
of section 2 (2) of the District of Columbia workmen’s com¬ 
pensation law. 

4. That the compensation order complained of is other¬ 
wise in accordance with law, as shown by the bill! of com¬ 
plaint and the transcript of testimony made a part thereof 

bv reference. 

* 

5. For such other good and sufficient reasons as may be 
shown. 

LEO A. ROVER, 

United States Attorney . 
JOHN J. WILSOfN 1 
Assistant United States Attorney, 
Attorneys for Defendant Robert J. T^oage. 

10 Motion of the Travelers Insurance Company , Inter¬ 
vening Defendant, to Dismiss Bill. 

Filed Januarv 9, 1934. 

######* 

Now comes The Travelers Insurance Company, Interven¬ 
ing Defendant, by its attorneys, and moves this Honorable 
Court to dismiss the Bill of Complaint, hereinbefore filed, 
for the following reasons: 

1. That the Bill of Complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That the Findings of Fact made by the Deputy Com¬ 
pensation Commissioner in his Compensation Order of Re¬ 
jection of Claim, mentioned in the Bill of Complaint, are 
conclusive. 
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3. That said Findings of Fact and Rejection of Claim 
are supported by ample evidence. 

4. That the Bill of Complaint, including the transcript 
of testimony,, made a part of the Bill by reference, shows 
that the Findings of Fact and the Order of Rejection of 
Claim of the Deputy Commissioner, filed November 10th, 
1933, complained of in the Bill and annexed thereto as 
plaintiff’s exhibit No. 1, are in accordance with law. 

5. That the employee, John A. Proctor, had terminated 
his day’s work, had left his place of employment, and was 
en route to his home at the time of his alleged injury, and 
therefore said injury did not arise out of and in the course 
of his employment, within the meaning of the District of 
Columbia Compensation Act. 

6. That the said Findings of Fact and Compensation 
Order of Rejection of Claim, complained of, are otherwise 
in accordance with law, as shown by the Bill of Complaint, 
and the transcript of testimony made a part thereof. 

7. For such other good and sufficient reasons as 
11 mav be shown. 

SWINGLE AND SWINGLE, 

By EDWIN A. SWINGLE, 

Attorneys for The Travelers Insurance Co., 

hitervening J)efendant. 

Trial Attornev: 

EDWIN A. SWINGLE. 

Order Dismissing Bill of Complaint. 

Filed June 28, 1934. 

• ••**«* 

Upon consideration of the Motions to Dismiss the Bill of 
Complaint, hereinbefore filed by the defendants, it is, this 
28th day of June, A. D., 1934, 

Adjudged, ordered and decreed, that the said Motions be, 
and the same are hereby granted, and that the Bill of Com¬ 
plaint hereinbefore filed be, and the same is hereby dis¬ 
missed. 

Bv the Court, 

F. DICKINSON LETTS, 

Justice. 

No objection as to form: 

HENRY I. QUINN, 

Attorney for Plaintiff. 
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Notation of Appeal. 

■ i 

• # • # # » I * 

i 

From the order or decree granting the defendants’ Mo¬ 
tions to Dismiss, and dismissing the Bill of Qomplaint, 
signed herein on the 28th day of June, 1934, the plaintiff, 
John A. Proctor, by his attorney, Henry I. Quinn, in open 
Court, notes an appeal to the United States Court of Ap¬ 
peals for the District of Columbia. 

F. DICKIXSOX LETTS, 

tf ustice. 

12 June 28th, 1934.—Cost Bond fixed at $bi) cash or 

$100 bond. Present in Court when appeal noted: 
Edwin A. Swingle, Attorney for Defendants. 

F. DICKIXSOX LETTS, 

Justice . 

Memorandum. 

July 23, 1934.—$50 deposited in lieu of undertaking on 
appeal. 

Assignment of Errors. j 

Filed August 1, 1934. ! 

***#### 

Comes now the plaintiff in the above entitled cause and 
assigns the following errors committed by the Court at the 
hearing in the above entitled cause: 

i 

1. The Court erred in sustaining the Motions of the de¬ 
fendant, and intervening defendant, to dismiss the Bill 
of Complaint. 

2. The Court erred in dismissing the Bill of Complaint. 

3. The Court erred in finding that the plaintiff was not 
entitled to compensation for the injuries received as set 
forth in the Bill of Complaint. 

4. The Court erred in holding that the plaintiff’s injuries 
did not arise out of and in the course of his employment. 

HEXRY I. QUIX^, 
Attorney for Pldfntiff. 
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Service of copy of the foregoing Assignment of Errors 
acknowledged this 31 dav of Julv, A. D., 1934. 

JOHN J. WILSON, 

W. 

Asst. U. S. Attorney, 
Attorney for Defendant. 
SWINGLE & SWINGLE, 

, Attorneys for Intervening Defendant. 

13 Memorandum. 

October 29, 1934. Time for filing transcript of record in 
the United States Court of Appeals for the District of 
Columbia extended from dav to dav, to and including May 
1, 1935. 

Stipulation. 

Filed May 9, 1935. 

««*•#<»* 

It is hereby stipulated by and between the parties to the 
above cause that the transcript of testimony taken before 
Deputy Commissioner, Hoage, filed in this cause as an 
exhibit to the Bill of Complaint, shall be condensed and 
reduced to a Statement of Evidence. This stipulation is 
entered into because the said transcript contains a great 
deal of matter! not necessarv to the record on appeal. 

HENRY I. QUINN, 

Attorney for Plaintiff. 

J. J. WILSON,' 

Attorney for Defendant , lloaqc. 

SWINGLE & SWINGLE, 
Attorneys for Intervener, The 
Travelers Insurance Com paint. 

Memorandum. 

May 9, 1935.—Stipulation—Statement of Evidence— 
signed by F. Dickinson Letts, Justice, and filed. 

14 Designation of Record. 

Filed August 1, 1934. 

• **##* « 

Frank E. Cunningham, Esq., 

Clerk of the Supreme Court of the District of Columbia. 

Plaintiff in the above entitled cause, having perfected an 
appeal in the Court of Appeals of the District of Columbia, 
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hereby requests that you prepare a Transcript of [Record in 
the above entitled cause to consist of the following: 

1. Bill of Complaint. 

2. Motions of defendant and intervening defendant to 

dismiss Bill of Complaint. I 

3. Final decree dismissing Bill of Complaint, notation of 
appeal, and order fixing cost bond. 

4. Memorandum of cash deposit in lieu of undertaking 
on appeal made the 23rd day of July, 1934. 

5. Assignment of Errors. 

6. This designation. j 

HENRY I. QUINN, 
Attorney for Plaintiff. 

Service of copy of the foregoing designation 6f record 
acknowledged this 31 dav of Julv A. D., 1934. 

JOHN J. WILSON, 

W. 

Asst. U. S. Attorney , 

Attorney for Defendant . 
SWINGLE & SWINGLE, 

Attorneys for Intervening Defendant. 

l 

15 Designation of Additional Parts of Record. 

Filed August 2, 1934. 

# # # # # * * 

Now comes The Travelers Insurance Company, appellee 
in the above-entitled cause and designates parts or the rec¬ 
ord to be included in the transcript in addition to those 
designated by appellant, such additional parts bein<i' deemed 
necessarv and material for a determination of the questions 
raised on appeal, namely: 

1. Compensation Order Rejection of Claim in Qase No. 

2112-8, made by the Deputy Compensation Commissioner 
on November 10th, 1933. j 

2. Stipulation and Statement of Evidence. 

3. This designation. 

SWINGLE AND SWINGLfi, 

Bv ERNEST A. SWINGLE, 

Attorneys for Intervening Defendant. 
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Service of a copy of the foregoing Designation of Addi¬ 
tional Parts of Record acknowledged this 2 day of Aug., 
A. D. 1934. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

J. J. WILSON, 

Asst. U. S. Atty. D. (\, 
Attorney for Defendant . 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copies of which are made part of this 
transcript, in cause No. 56545 in Equity, wherein John A. 
Proctor is Plaintiff, and Robert J. Hoage, Deputy United 
States Employees’ Compensation Commissioner for the 
District of Columbia, is Defendant, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe mv name and 
* * « 

affix the seal of said court, at the City of Washington, in 
said District, this 9th day of May, 1935. 1 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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17 In the Supreme Court of the District of Columbia. 

Equity. 

No. 56-545. 

John A. Proctor, Plaintiff, 
vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of (Jolumbia, 

Defendant, 

and ! 

The Travelers Insurance Company, Intervening 

Defendant 

Stipulation. 

j 

It is hereby stipulated by and between counsel for the 
respective parties hereto that the following is the substance 
of the testimony adduced at the Hearing before the Deputy 
Commissioner, Robert J. Hoage, and contains all the facts 
and matters in the nature of a statement of evidence for 
the purpose of presenting the questions raised in th(3 United 
States Court of Appeals of the District of Columbia, at the 
hearing on appeal of this cause. 

The Deputy Commissioner: 

“This is the case of John A. Proctor, Claimant,! against 
the Metropolitan Life Insurance Company, the Employer, 
and the Travelers Insurance Company, the Insurance Car¬ 
rier. This hearing arises out of the request of the Claimant 
for a hearing of a claim filed in the office of the Deputy 
Commissioner, dated August 9th, 1933, and filed August 
19th, 1933, in which the Claimant alleges to have sustained 
an injury on the 8th day of June, 1933, as a result qf being 
run down by an automobile and, as a result thereof* suffer¬ 
ing a fracture of the left leg, bruise and shock. 

The Deputy Commissioner: What is your objectio|n to the 
payment of compensation in this case, Mr. Swingle? 

18 Mr. Swingle: In the first place, the injury did not 
arise out of and in the course of the employment. 
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* # * And the claim of due notice of the alleged injury 
was not given to the employer. 

* And that the relationship of employer and em¬ 
ployee did not exist at the time of the injury; that at the 
time of the injury the employee was not performing any 
services growing out of and incidental to his employment.” 

Whereupon, it was stipulated that the Claimant, Proctor, 
was an insurance salesman at a compensation of Thirty-five 
($35.00) Dollars per week. 

Summary of Testimonv. 

* •> 

The Claimant, John A. Proctor, testified that on June 
8th, 1933, lie had been discharging his general duties as 
Insurance Agent, from S:00 A. M., until 10:15 P. M., at 
which latter time he was injured on Georgia Avenue at the 
District Line; that he had been soliciting business, collect¬ 
ing industrial or ordinary premiums and doing general 
duties of an agent in the field; that he went to the office 
about 5:00 o’clock, not by order of the Management, but in 
order to get forms needed to complete the weekly account, 

which forms can onlv be obtained at that time; it was neees- 

* 

sarv for the weekly account to go in the following morning 
completed by 8:00 o’clock: that while at the office he had a 
little time before making a call in the field and he partly 
completed his weekly account: the weekly account was not 
wholly completed when he left the office and made a call 
about 6:30 P. M., to collect a premium on a policy which 
was due to lapse; after making said call he returned to the 
office to meet the Assistant Manager, Mr. Raboy, by appoint¬ 
ment, in order to make a call to solicit ordinary insurance 
of a man at 17th and Euclid Street; Mr. Raboy and Claim¬ 
ant had to wait quite some time for this man to come to his 
home, and when he arrived, they talked over this insurance 
with him and his application was written for a policy of 
Three Thousand ($3000.00) Dollars: that they col- 
19 lected a premium on the insurance applied for, said 
premium being paid to the Claimant; after leaving 
this man’s house Mr. Raboy, Assistant Manager of the 
Employer, directed him to go home and complete such work 
as was necessary to be completed by eight o’clock the fol¬ 
lowing morning; there had been a meeting of the agents 
called for nine thirty P. M., that night, but he did not attend 
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same as the Assistant Manager had already made an en- 
gagenient to go with him to solicit the prospect referred to; 
that when they got through with this prospect Mr. Kaboy 
told the Claimant to go home and complete the jvork and 
get it ready; the work he had to complete anc} turn in 
promptly at eight o’clock the following morning! was the 
balancing of collections for the day, completion of the in¬ 
spection report on the applications, including all such ques¬ 
tions accompanying the applications that are !not cus¬ 
tomarily completed in the presence of the applicant; listing 
the names of every person interviewed or solicited for 
insurance during the day; that the Assistant Manager, Mr. 
Rabov, drove claimant as far as the Georgia Avenue car 
line near Kennedy Street, and claimant then bearded a 
Georgia Avenue Street car to the District Line, and reached 
the end of the line about ten fifteen P. M.; being anxious to 
get home rather than to wait for a bus, because he had 
some little detail work to complete for the Company and 
turn in the following morning, he attempted to crcfss Geor¬ 
gia Avenue to a taxi-stand for the purpose of taking a taxi¬ 
cab, when he was struck by an automobile; sometimes the 
agents did not get everything completed in each ^ase and 
thev held the same over until mavbe the following Evening; 
that the agents have a regular time to report in the morn¬ 
ing, that is, at eight o’clock at the office, but the number of 
hours of work are not limited by the Employer, and that 
thev make calls both going to work and on the wav home 
very often; that they are required to leave the office very 
promptly after eight o’clock A. M.; there are no regular 
office hours at the office for the agents except they are 
required to report promptly at eight o’clock in the morn¬ 
ing; and required to get out into the field as soon after 
eight o’clock as possible; the rule is to leave the office at 
nine o’clock but that is determined more or less by the 
Manager from time to time; and the rulel was to 
20 leave there not later than nine o’clock A. M., but 
some times the Manager would desire to interview 
the agents and it might be a little later; thev knew that all 
their personal detail work should be ready to report upon 
promptly at eight o’clock; that he had been working for 
the Metropolitan Life Insurance Company twenty-four (24) 
years, and that it was customary for the agents such as 
Claimant, to make up reports, balance their cash etc., at 
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homo at night time and to turn them in the next morning 
at eight o'clock, and that he followed that custom. 

On cross-examination, Claimant stated that between 

eight and nine o'clock, A. M., at the office they never knew 

precisely what they might be called upon to do; that when 

they first report there are two things that happen, they are 

ordered to report to the Manager in his private office and 

then to the Cashier at the Cashier's window; that there are 

about thirtv agents connected with this office and tliev dis- 

tribute themselves in line between the Cashier and the 

Manager's Office: that some time while waiting for your 

cash to be balanced another clerk would interview vou or 

• 

you might direct your program for the day. That during 
that hour at the office you would first report to the Cashier, 
and if you had time make up a program for the solicita¬ 
tion of business during that dav or till out a form such as 

* » 

where a person may have applied for a cash surrender, 
and an agent would do that at the office; that claimant had 
filled out applications at the office but usually that work 
was all done at home; that he might find that after work¬ 
ing at home up to maybe twelve o'clock at night he was 
rather tired and his work would not be entirely com¬ 
pleted when he arrived at the office, but it was customary to 
complete those applications and that it was so the night 
that I was injured; that was his intention until he was hurt; 
that each agent has a desk assigned to him at the office; 
that it was not necessary for them to wait until nine o’clock 
before going out into the field; that tliev had no definite 
time to get back to the office in the dav time, after thev 
had reported in the morning as that time was ar- 
21 ranged from time to time bv the Manager, and 
some times the agents do not call back at the office 
at all; the agents are not bound to return to the office 
after reporting in the morning, as that was left to the Man¬ 
ager’s judgment whether he wanted them there any partic¬ 
ular dav or evening; claimant had a regular collection 
route and tliei Company endeavors to confine his collections 
to pretty nearly the same territory; that his territory 
covered two sections, one between Ninth Street, Pennsyl¬ 
vania Avenue, F and Fifteenth Streets, X. W., and he also 
had a section in Southwest from B Street, Virginia Avenue, 
C Streets, 7th to 10th Streets; some times he collected in 
other sections of the City when he could not find a policy- 
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holder at home and would have to go to his place of work 
or vice versa; that he would some times be unableito collect 
at the business section in his regular territorv, would then 
go to the party’s home to collect and while there would in¬ 
terview other members of the family concerning insurance; 
that on the day lie was injured he had been collecting, 
soliciting and executing papers such as loan papers, all 
dav and all in the Citv of Washington; that some times he 
would finish his industrial collections bv five o’clock and 
some times much later, he might have to continue to six, 
seven or eight o’clock, at night; that he might {complete 
his collections and solicitations at five o’clock, oij nine or 
ten o’clock; that it was his practice to get his dinner at 
home anywhere between five to twelve o'clock at. night; 
that he enters the collection of a premium immediately 
upon collecting the same; that industrial collectjons are 
entered first in the policyholder’s premium receipt book, 
second in the agent’s collection book and third in the daily 
cash slip to send into the office the next morning; that he 
makes the entrv in his own book right at the time the col- 

lection is made; that the whole dav’s work insofar as that 

■ 

particular type of collection was concerned would be in 
that one book of Industrial Collections, except for collec¬ 
tions for applications on industrial business, which would 
not appear on the collection book; that if he got home as 
late as twelve o’clock at night he would do verv little of the 
work, but would do the best he could and would 
22 apologize the next morning if he was late in getting 
it in; that no one tells him what hour to do those 
things in at home; that on the night of the accident Mr. 
Rabov, the Assistant Manager, instructed him to go home 
and complete such work as would have to be turned in 
the following morning; that was his habit on any night but 
a specific instruction was given that night; Mr. Raboy did 
not give him instruction as to just what he was to do that 
night or if he was to get up early the next morning to 
do it, but. instructed him to have it ready to turnj in the 
next morning at eight o’clock; that he could use tyis own 
discretion in completing the work between ten o’clock that 
night and eight o’clock the next morning; that son|ie time 
this work could be completed in a n half hour and other 
times he might take several hours; that he could runl off his 
weekly account in less than an hour or about an lioi^r; that 
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that particular night he had an opportunity to partially 
complete theiaccount before he met Mr. Rahov; that on the 
particular account he had to make up the night he was 
injured there was a matter of Two ($2.00) Dollars off bal¬ 
ance with a dailv collection sheet and whether he could 
have found it out in a very short time, a very few minutes 
or longer, hei could not sav; that he has not used a machine 
in two or three years, and he gets around on his business 
bv bus or if there is an urgent call, bv taxicab, but when he 
is on his immediate collection route he walks; that at the 
time of the accident he was living at Forest Glen, Mary¬ 
land, that he came down to the office in the morning by bus 
as he had ample time to get down; that the bus came down 
Sixteenth Street to Eighth and Pennsylvania Avenue, and 
strikes Sixteenth Street at Walter Reed Hospital; that bus 
went through Silver Spring, Forest Glen being one ter¬ 
minal and Eighth and Pennsylvania Avenue is the other; 
that is the same bus he would have taken home at night 
ordinarilv whenever he was not in a rush; that the Georgia 
Avenue car line stops North of Kalmia Road, and Claim¬ 
ant got off at the station North of Kalmia Road and went 
to the West side of the street to get a taxi-cab; that he 
believes the station is in Marvland; that he believes the 
place where he got off on the night of the accident 
23 was in Marvland unless the District Line does not 
cross exactlv at right angles to the street; that he 
believes the taxi-cab stand is in Marvland; that when he 

was struck he believes he was onlv a few feet over the Marv- 

* * 

land Line; that his usual route of travel into the Dis¬ 
trict when he goes down town on business, his own per¬ 
sonal affairs, is through Silver Spring, and Georgia 
Avenue; that when he was enroute for home his dailv work 


was done excepting the work that he was to do at home 
on his reports; his employer did not furnish him any trans¬ 
portation, and he had to pay his own bus fare and street 
car fare; it has happened in his life that when it was early 
in the evening he would stop by a store or go to a movie oil 
occasions on take care of personal matters; that he may 
have done some of his paper work on occasions in the morn¬ 
ing before making his report to the cashier but the minute 
eight o'clocki sounds the cash window is opened, and also 
the boss’ door is opened and you have to attend to your 
duties there; that the conditions of his original contract 
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with his employer have not been changed, other than as 
to salary; the original contract of employment was entered 
into in January 1909, and listed the employee’s working 
district as Washington, D. 0., and a questionnaire signed 
by Claimant as of December 13th, 1912, and turned into the 
employer’s office listed him as agent and his District as 
Washington, D. C. 


Samuel M. Raboy testified that he was the Assistant 
Manager of the Metropolitan Life Insurance Company, 
and that John A. Proctor, was employed under him; that 
the Manager assigned him to go with Mr. Proctor and to 
help him in his production; that he had been with Mr. 
Proctor the entire week on production and on collections as 
well, and that they had written a number of applications 
in the Industrial Department; that on the evening of June 
8th, they went to see a prospect for an ordinary, after he 
had met Mr. Proctor at the office through arrangements 
made between them; the arrangement was to meet Mr. 
Proctor between eight and eight thirty; that witness was a 
little late and Mr. Proctor met him downstairs in front 
of the building; they went to see this prospect at 
24 17th and Euclid Street and had to wait a little while, 
but finally succeeded in interviewing the prospect 
and writing him for a policy of Three Thousand ($8000.00) 
Dollars; they had spent considerable time there and it was 
about ten o’clock and neither the witness nor Mr. jProctor 
had had anv dinner as far as he could rememberL unless 
Proctor had had some in the meantime; that he drove Proc¬ 
tor over to Georgia Avenue and Kennedy Street, and he 
told Mr. Proctor to have the applications completed 
thoroughlv, because he insisted on his men being rleadv at 
eight o’clock, and insisted upon his men to come ii(i in the 
morning with their cash balanced, cash deposit sheet pre¬ 
pared, and their canvassing sheet for that day prepared, 
and all their details readv, and he insisted that thev must 
do their detail work at home and not in the office as he 
wanted them to be the first ones out of the office; that on this 
particular evening he gave Proctor specific instructions 
and to carry out his orders to the letter and Proctor said 
he would do that; he told him to have every thing ready 
for him to get out early the next morning; that he was to 
go out with Proctor the next morning as he had bpen as- 
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signed to him the entire week; that he left him at Georgia 
Avenue and Kennedy Street with those instructions: 

On cross-examination witness testified that the solicitors 

were not supposed to be in the office at any time except 

in the morning, and tlie onlv time when thev come is to 

get some special forms and are only there for a minute 

or two and it is not the practice to make out the accounts 

at the office; that the weekly account that the solicitors have 

to render is done at night: some of them do it in the office 

but the maioritv of them do it at home; thev never make 
*» • • 

them up in the day, they are supposed to be on the job in 
the day time; they make up these accounts at nights either 
in the office or in their homes, that is their privilege; the 
Company had not given them any definite instructions as to 
whether these accounts should be made at the office or at 
the home: they come in in the morning with the cash deposit 
sheets when they are supposed to be completed and bal¬ 
anced and their monev turned over; thev have their cash 

* 7 • 

balanced and they go to the Cashier with the deposit 
2o slip with the envelope, and stay there until she 

counts! the money, receipts their cash deposit si ip 
and gives them that back. That is the first thing. The 
second thing they do is to have their applications all com¬ 
pleted, and all they have to do is to get what they term their 
new business book, where they enter these particular appli¬ 
cations, simply put in the name and address and the amount 
of money collected on the application and they put that in 
the new business book and thev go into the boss’ office, walk 
in to the Manager and report their preceding day’s work; 
and after that they are supposed to go out, and if they at¬ 
tempt to sit down to do any work as far as his staff is con¬ 
cerned, he never permitted it, and the rest don’t permit 
it; each of the agents have a desk which is used to keep 
his paraphernalia in, such as applications, transfer sheets, 
life register sheets and so forth; the desk was used as a 
storage receptacle and as a desk and it would also be used 
to complete a report where the Manager called the atten¬ 
tion to the fact that the application had not been filled in; 
the desks are used for most anything pertaining to the busi¬ 
ness of the Company, any incidental work such as the com¬ 
pletion of an application: that those desks could easily be 
done away with, but it is better for the agents to have a 
place where they can keep their things. 
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On redirect examination, the witness stated, that the 
agents use the desk to make up the life register oh Satur¬ 
days; that the life register is kept in the desk, aj$ is also 
the new business book, and they sit at the desk to do every¬ 
thing that is essential or necessary for them to do in the 
office; but the balancing of the cash and the daily report 
have to be made out at home; that some of the men would 
go back to the office at night to make out the report; that 
was optional with them but the majority of tlieiji did it 


at home, and it was the custom for the agents to Ido it at 
home; that most of the men who did do the work in the 

1 m I 

office were new men, and it takes quite some time for a new 
man to break into the business; there is clerical wbrk and 
detail work and bookkeeping and they would get together 
and study it out together; they would get together in 
groups of two or three and in the event there was an 
26 error thev would recheck, bv one reading back and 
the other checking; 

Whereupon, Mr. Swingle, Attorney for the Insurance 
Carrier, asked Mr. Buckman, Manager for the Employer, 
who had already been sworn, “Can vou add anything to 
what has already been said, Mr. Buckman ?” 

Mr. Buckman: There is nothing that I can add ^o what 
has been said with this exception: That the Assistant Man¬ 
ager is instructed about working in the office and has to 
stav with new men for the first two or three webks and 
see that, the work is done correctly. Outside of that no man 
is in the office. 

Mr. Quinn: May it be understood, then, that Mr| Buck- 
man was sworn and that he would verify what has been 
said ? I 

The Deputy Commissioner: He was sworn originally. 

Mr. Quinn: That is right. j 

Mr. Swingle: No, I will not agree to that. 

Mr. Quinn: After what hour are you referring to, Mr. 
Buckman ? 


Mr. Buckman: Right now at eight fortv-five; usfiallv it 
is from eight to nine, but now thev are out at eight forty- 

7 » ft 

five. 

The foregoing is the substance of all the testimony given 
in the course of hearing before the Deputy Commissioner, 


all of which was considered by the Court in review of the 
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testimony on a motion to dismiss the Bill of Complaint, 
and by stipulation of counsel heretofore entered this State¬ 
ment of Evidence is bv the Court signed and sealed in 
duplicate this 9th day of May, A. D., 1935, nunc pro tunc, 
and herebv made a part of the record of this cause. 

F. DICKINSON LETTS, 

Justice. 

We hereby stipulate and agree that the foregoing con¬ 
stitutes the true summarv of testimonv taken before the 

• • 

Deputy Commissioner, and is hereby submitted as a State¬ 
ment of Evidence in the cause. 

HENRY I. QUINN, 

Atty. for Plaintiff , 

637 Wood war J Bldg., Wash., I). C. 

J. J. WILSON, 

Attorney for Dep. Commissioner. 

\ SWINGLE & SWINGLE, 

Attorneys for Int erven or, 
Colorado Building, IFa.?^., I). C. 

27 United States Court of Appeals for the District of 

Columbia, April Term, 1935. 

Equity. 

No. 56,545. 

No. 2350 Original. 

John A. Proctor, Petitioner, 
vs. 

Robert J. Hoage, Deputy United States Employees’ Com¬ 
pensation Commissioner for the District of Columbia, 
and The Travelers Insurance Company. 

On reconsideration of the petitioner’s motion to extend 
the time for filing the transcript of record in the above 
entitled cause until the 15th day of June, 1935, It is by the 
Court this day ordered that the time for filing the tran¬ 
script of record herein be and the same is hereby further 
extended to and including Mav 10, 1935. 

GEORGE E. MARTIN, 

Chief Justice. 


May 10, 1935. 
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Court of Appeals for the District of Clolumbia. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Mav 10, 1935. Henrv W. Hodges, Cleri. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6475. John A. Proctor, Appellant, vs. Robert Jl Hoage, 
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Court of Appeals for the District of Columbia. Filed May 
10, 1935. Henry W. Hodges, Clerk. 
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IN THE ! 

! 

Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1935 


No. 6475. 


John Proctor, Appellant , 
v. 

Robert J. Hoage, Deputy United States Employees' 
Compensation Commissioner for the District of 
Columbia, and the Travelers Insurance !Com- 

7 i 

pany, Intervening Defendant, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

i 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, dismissing the Bill 
of Complaint, filed by the appellant, who will herein¬ 
after be referred to as plaintiff, in which he sought a 
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mandatory injunction against appellee, Hoage, who 
will hereinafter be referred to as defendant, to require 
the said defendant to award compensation to the plain¬ 
tiff in accordance with the testimony taken before said 
defendant in a hearing held in Compensation case 
Number 2112-8, and the applicable law. The appellee, 
The Travelers Insurance Company, hereinafter re¬ 
ferred to as intervening defendant, sought and ob¬ 
tained the right to intervene as a defendant and also 
filed a motion to dismiss the said Bill of Complaint. 

THE PLEADINGS. 

The Bill of Complaint alleged that the plaintiff, an 
insurance solicitor for the Metropolitan Life Insurance 
Company, on June 8th, 1933, at about ten o'clock P. M., 
was injured and disabled when struck by an auto¬ 
mobile at Georgia Avenue and the District Line near 
Silver Springs, Maryland; that on the evening of June 
8th, 1933, in the company of the Assistant Manager of 
the said Metropolitan Life Insurance Company, the 
plaintiff secured an application for a policy of insur¬ 
ance; that he was then instructed bv the Assistant Man- 
ager to go to his home and finish up the necessary work 
with reference to said application, complete his weekly 
report and have everything ready when he reported to 
the office at eight o'clock the following morning; that 
ordinarily lie would not have crossed Georgia Avenue, 
but would have taken a bus on the East side thereof, 
but on the evening in question, having work for his 
employer to, complete before he retired for the even¬ 
ing, which work he had been specifically directed to 
complete at, home, he started to take the taxicab in 
order to saye time and enable him to complete said 


3 


work as directed. That the facts as hereinbefore stated 
were offered in evidence before the defendant, Deputy 
United States Employees * Compensation Commis- 
sioner, through the testimony of the plaintiff, thje As¬ 
sistant Manager, and the Manager of the Metropolitan 

*- '■ j 

Life Insurance Company, in support of the claiijn for 
compensation tiled by the plaintiff against thei said 
Metropolitan Life Insurance Company and the Travel¬ 
ers Insurance Company in compensation case Number 
2112-8, and were uncontradicted. That in addition it 
was shown in the hearing before the Compensation 
Commissioner that the Assistant Manager had given 
general instructions and required all men under! him, 
of whom plaintiff was one, to make up and complete 
their reports at home so that they would not take! time 
after they had reported to the office in the morniig to 
make out their reports and delay getting out on their 
debits. The transcript of testimony taken before the 
said Deputy United States Compensation Commis¬ 
sioner was referred to and made part of the (Bill. 
Plaintiff further alleged that the said Deputy United 
States Employees' Compensation Commissioner, after 
hearing the uncontradicted testimony as aforesaic} re¬ 
jected plaintiff’s claim for compensation on the ground 
that plaintiff was not performing services for his em¬ 
ployer at the time he sustained the injuries, that said 
injuries did not arise out of and occur in the course 
of plaintiff’s employment, and that from the evidence 
it appeared that plaintiff had terminated his djiy’s 
work and was on the way home from his employment. 
A copy of the order of the Deputy Lmited States Em¬ 
ployees’ Compensation Commissioner and his finding 
of fact were attached to and made a part of the Bill of 
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Complaint, from which it appeared that the said Dep¬ 
uty United States Employees’ Compensation Com¬ 
missioner found from the foregoing facts, “That the 
claimant, although taking the records and forms home 
which he was required to fill out for his report and 
return at eight o’clock the next morning, was doing so 
as a matter of his own convenience.” ;—* * * “That 
the evidence fails to support an inference that the 
plaintiff, after leaving his last call or parting with his 
employer at Illinois and Georgia Avenues on June 8th, 
1933, had any intention of performing further services 
for his employer.” (R. 2-3-4-T). 

A motion to dismiss the Bill of Complaint was filed 
on the following grounds: 

1. That the Bill of Complaint did not state a cause 
of action. 

2. That the Order rejecting plaintiff's claim was in 
accordance with law. 

3. That at the time of his injuries plaintiff had ter¬ 
minated his dav’s work and was on his wav home, and 
said injuries did not therefore arise out of and in the 
course of his employment. (R. 8 and 9). 


THE FACTS. 

The facts!are substantiallv set forth in the reference 
to the pleadings, and will be further discussed in detail 
in the argument. 


ASSIGNMENTS OF ERROR. 

The plaintiff assigns error as follows: 

1. The Court erred in sustaining the Motion of the 
defendant, and intervening defendant, to dismiss the 
Bill of Complaint. 
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2. The Court erred in dismissing the Bill of Com¬ 
plaint. 

3. The Court erred in finding that the plaintjff was 
not entitled to compensation for the injuries received 
as set forth in the Bill of Complaint. 

4. The Court erred in holding that the plaintiff’s in¬ 
juries did not arise out of and in the course of liis em¬ 
ployment. 

ARGUMENT. 

The Allegations of the Bill of Complaint, Admitted by 

the Motion to Dismiss, Conclusively Established 
that Plaintiff was Entitled to Compensation 
for Injuries Which Arose out of and in the 
Course of His Employment. 

The defendant, the Deputy United States Em¬ 
ployees’ Compensation Commissioner, found that the 
plaintiff, “although taking the records and jforms 
home which he was required to fill out for his report 
and return at eight o’clock the next morning, was do¬ 
ings so as a matter of his own convenience; that at the 
time of the injury the claimant was not making reports 
or doing anything to further the employer’s 
that the plaintiff was furnished desk room at 
where reports could be made before the stated jtime; 
that the evidence fails to support an inference that the 
claimant, after leaving his last call or parting with the 
employer at Illinois and Georgia Avenues, on June 
8th, 1933, had any intention of performing further ser¬ 
vice for his employer; that his reports were to be com¬ 
pleted at eight o’clock the next morning; that the 
claimant could use his own discretion when and where 
he filled them out.” (R. 7). Said finding was directly 
contrary to the uncontradicted facts established bh^ the 


interests; 
thei office 
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testimony! as set forth in the transcript of record at¬ 
tached to; the Bill of Complaint as an exhibit, and 
which is set forth in the transcript of record on this 
appeal. (R. l(i). The plaintiff testified that he was re¬ 
quired to accompany the Assistant Manager, Rahov, 
to call on a prospect, and that after the prospect had 
been interyiewed and an application for Three Thou¬ 
sand ($3,000.00) Dollars obtained from him, that Mr. 
Rahov, “directed him to go home and complete such 
work as was necessary to be completed by eight o'clock 
the following morning.” (R. Hi). On page 17 of the 
record is set forth the work that was to be completed 
at home by the plaintiff and turned in promptly at 
eight o'clock the following morning, and which hour 
the agents were required to report at the office. 

Mr. Rahov testified that he had been given the as- 
signment to go out with Mr. Proctor, and help him pro¬ 
duce. (R. ;21). He further testified that he insisted 
that the agents under him, of whom Proctor was one, 
must do their detail work at home, and not in the office 
as he wanted them to be the first ones out of the office. 
(R. 21). 

That in addition to the general instructions to and 
requirements of the men under him as hereinbefore 
stated, Raboy testified, “That on this particular even¬ 
ing he gave Proctor specific instructions and to carry 
out his orders to the letter and Proctor said he would 
do that.'’ (R. 21) — 

In the light of the testimony of the plaintiff and the 
Assistant Manager of the employer, as hereinbefore 
set forth, how can one possibly justify a finding that a 
man who takes his records home to comply with the 
general and specific instructions of his employer to do 


i 

the necessary work on them at home, is taking tllie same 
home, “as a matter of his own convenience?” j 

How can it be said that a man who is following his 
employer’s instructions to do certain work at hjs home 
instead of at the office so that he and the representa¬ 
tive of his employer can get out on the street im¬ 
mediately after the reporting hour of eight o’clock is 
acting for his own convenience ? Is it not apparent that 
the convenience of the employer in the way of greater 
results to be produced by being the first out jon the 
street is the thing that is sought in the requirement of 
having the employee do this work at home ? 

How can it be said that an employee who is follow¬ 
ing his employer’s instructions and commands as 
aforesaid is, “Not doing anything to further the em¬ 
ployer’s interests?” 

How can it be said that the plaintiff could use his 
own discretion when and where he filled out his reports 
when the Commissioner finds that his reports were to 
be completed “At eight o’clock the next morjning,” 
which was the reporting hour, when his employer had 
instructed him at 10:15 P. M., the night befor^ to go 
home and complete his reports and have them ready 
by eight o’clock the next morning? 

It seems to counsel for the plaintiff that these ques¬ 
tions answer themselves, and the answers establish be¬ 
yond doubt that the Deputy United States Employees’ 
Compensation Commissioner was completely in| error 
in his findings, and that the transcript of record shows 
not the slightest foundation in fact upon which his 
findings may be supported. 

Before proceeding to a discussion of the law the fol¬ 
lowing pertinent questions may be suggested, j 
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Suppose that when the plaintiff and Assistant Mana¬ 
ger Rahov had secured the application referred to in 
the Bill of Complaint, Raboy had instructed the plain¬ 
tiff to return to the office and complete and make up 
his reports. Would anyone seriously contend that if 
plaintiff was injured, while on the way to the office in 
obedience to the direction of Raboy, his injury would 
not be compensable ! 

Can the fact that Raboy chose to direct the plaintiff 
to make his home the office or workshop for the per¬ 
formance of that particular duty change his right to a 
determination that his injury arose out of and in the 
course of his employment ? 

It is felt that this Court will give verv careful con- 
sideration to these questions in the light of the record 
and the law, and resolve anv doubt in favor of the in- 
jured employee. Counsel for the injured employee has 
an abiding conviction that a careful perusal of the rec¬ 
ord and a consideration of the authorities herein after 
set forth will leave no doubt to be resolved in his favor 
but will lead the Court irresistiblv to the conclusion 
that the Deputy United States Employees' Compensa¬ 
tion Commissioner was completely in error, and the 
Court below should have overruled the Motion to dis¬ 
miss the Bill of Complaint. 


AUTHORITIES. 

In Vochl v. Indemnify Company of North America, 
77 U. S. (L. ed) 481, the Supreme Court of the United 
States, after emphasizing the general rule that in¬ 
juries sustained when going to or returning from regu¬ 
lar places of work are not deemed to arise out of the 
course of the employment, said: 
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“But this general rule is subject to exceptions 
which depend upon the nature and circumstances 
of the particular employment. ‘No exact formula 
can be laid down which will automatically solve 
every case.’ (citing cases) While service pn regu¬ 
lar hours at a stated place generally beginsj at that 
place, there is always room for agreement by 
which the service mav be taken to begin ealrlier or 
elsewhere. Service in extra hours or on special 
errands has an element of distinction which the 
employer may recognize by agreeing that such ser¬ 
vice shall commence when the employee leaves his 
home on the duty assigned to him and shall con¬ 
tinue until his return. An agreement to tlujt effect 
may be either express or be shown by the course 
of business. In such case the hazards of tlje jour¬ 
ney may properly be regarded as hazards of the 
service and hence, within the purview of the Com¬ 
pensation Act.” 

It is plain that the Supreme Court meant that no 
strained or technical construction should be placed 
upon the Compensation Act of the District of Colum¬ 
bia, but that a liberal construction should be resorted 
to in order to effect its humanitarian purposes.| What 
did the Court mean when it said that an agreement 
that the service on extra hours or on special jerrand 
had an element of distinction which the enjployer 
might expressly, or by the course of business impliedly 
recognize as commencing when the employee | leaves 
his home and continuing until his return! When an 
employer requires an employee to work long, irijegular 
and extra hours and requires him to do his wqrk not 
only in the office and on the street, but in his home, is it 
not apparent that the very nature of the employer’s re¬ 
quirements of the employee shows a recognition of the 
fact that that particular employee’s duties do not com- 



10 


mence and end when he arrives at and leaves the office? 
The broad meaning 1 to be given to the language used 
by the Supreme Court in the Voehl case is manifest by 
a reference to just one of the cases cited in the footnote 
in support of the above quoted language. The case 
cited in the footnote to which reference is now made 
is State Compensation Insurance Company v. Acci¬ 
dent Commission, 89 Cal. App. 197, 264, Pac. 514. An 
examination of that case shows that the employee was 
an outside salesman, and complying with the request 
of his employer, he returned to the store after finish¬ 
ing his dinner, in order to admit an electrician, who was 
to perform some work, and on the way back to his 
home, while transferring from one street car to an¬ 
other, was injured. The California Court of Appeals 
held that as the employee was injured while returning 
from a special errand, which he was performing under 
the direction of his employer, that the general “Going 
and Coming Rule” did not apply, and that the service 
began the instant he left his home on the errand to go 
to the store. And in that case there was nothing to 
show that anv arrangement had been made between 
the employer and employee to compensate him for the 
time involved, or the cost of transportation from his 
home to the store and back. 

Another case tacitly approved by the Supreme Court 
of the United States in Voehl v. Indemnity Company 
of North America , supra, because cited in the footnote 
to which reference is made in that decision, is Haddock 
v. Edgewater Steel Company , et ah, 263 Pa. 121. In 
that case it appeared that Haddock was employed on a 
salary with no fixed hours of service. He was instructed 
by his employer to go to Lowellville, Ohio, to examine 
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some natural gas burners in order to obtain [informa¬ 
tion desired by the employer. He went on he train 
from Pittsburgh to Lowellville, and returned to Pitts¬ 
burgh the same evening about eleven thirty P. M., and 
while on the way to his residence from the dbpot was 
struck by an automobile and killed. The [Supreme 
Court of Pennsylvania in affirming an award jin favor 
of dependents of the deceased employee, saidj 

“This is not the case of an employee i injured, 
after regular working hours, on the wa!y to his 
home; and we agree with the Court below that 
there is nothing upon the record to show that Had¬ 
dock had, at the time of the accident, ‘ceased to be 
active in the furtherance of his employer’s busi¬ 
ness.’ True, the facts as found maintain that 
plaintiff’s husband intended stopping at ibis own 
residence, to sleep for the night, before reporting 
the results of his trip of investigation to tile Presi¬ 
dent of the Defendant Corporation, but none the 
less, he was still upon his employer’s errand, and 
in that sense actually engaged in the furtherance 
of the latter’s business or affairs. Since decedent 
was compelled to return to the City at an hour 
when he could not at once communicate with his 
superior, and had to stay somewhere until le could 
report, he cannot be charged with a departure 
from his employer’s service, because, when hurt, 
he was going to his home for a lodging rather 
than a hotel.” 

In Kyle v. Greene High School, *208 Iowa, 1037, 226 
X. \V., 71, it appeared that a school janitor was struck 
by an automobile when walking in the street on his 
wav to a school house in the evening after having com¬ 


pleted his services for the day in response to a 
pal’s call with reference to the lights at the 


princi- 

school 


house. The Court, in holding that the injury thus re¬ 
ceived arose out of and in the course of the janitor’s 
employment, and that his widow was entitled to com¬ 
pensation for his death from said injury, stated the 
law as follows: 

“It is a well-settled general rule that an injury 
suffered by an employee in going to or returning 
from the employer’s premises, where the work of 
his employment is carried on, except in special in¬ 
stances, does not arise out of his employment so 
as to entitle him to compensation. ... * 

An exception to the aforesaid general rule is 
found in cases where it is shown that the em¬ 
ployee, although not at his regular place of em¬ 
ployment, even before or after customary working 
hours, is doing, is on his way home after perform¬ 
ing, or on the way from his home to perform, some 
special service or errand, or some duty incidental 
to the nature of his employment in the interest of, 
or under direction of, his employer. In such cases, 
an injury arising en route from the home to the 
place where the work is performed, or from the 
place of performance of the work to the home, is 
considered as arising out of and in the course of 
the employment.” 


In Scrintcr v. Franklin School District Number 2, 
50 Idaho, 77, the Court held, that an injury received by 
a school teacher while proceeding to the residence of 
the chairman of the Board of Trustees, to make the 
customary report, oeeured during employment and 
justified compensation. 

In Stocklci/ v. School District Number 1, 231 Mich. 

523, it was held that where a school teacher was killed 

in an automobile accident while on her way to attend a 

•> 

teacher’s institution, at a distance of twelve miles from 
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the school, where she was regularly employed, such 
school being closed on the particular day to permit the 
teachers to attend, and she was paid her regular salary 
and instructed to attend the institution, the Occident 
arose out of and in the course of her employment. 

In Inglish v. Industrial Commission, 125 Ohio, St. 
494, 182, X. E., 31, the Court said: 

“Applying the doctrine of these cases to the 
instant case, the record shows that Inglish had 
with him examination papers which he was re¬ 
quired by his contract to grade, work which it was 
necessary to do at home; that there being ho light 
provided in the school building and it being im¬ 
possible during the school hours to perform this 
work, having seven grades to handle and a con¬ 
tinuous series of recitations, the work of the 
school and the proper discharge of his duties re¬ 
quired him to do such work as the grading- of the 
examination papers at his home, in order to make 
prompt report to his superintendent, ([dearly, 
such work was at least impliedly a parti of his 
duties under his contract. The situs of tlie work 
was immaterial, so long as it was performed. The 
fact that he would doubtless have secured his sup¬ 
per and stayed at his home during the r ight is 
only incidental to the work of grading the exam¬ 
ination papers promptly, and for the purpose of 
efficiently continuing his work as teacher of that 
school under his contract. He was furthering the 
interests of his employer and had the subject of 
the work with him at the time of the accident, and 
was required by the nature of his employment to 
perform his work to the satisfaction of thej super¬ 
intendent and the board. His school work at home 
was as much a part of his work as his work in the 
school hours, and while he was en route from the 
sehoolhouse to the situs of further work upon 
school examination papers he was clearly within 
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the scope of his employment, and his injury, hap¬ 
pening at that time, arose out of such employment. 
It follows that the judgment of the Court of Ap¬ 
peals must be reversed and that of the Court of 
Common Pleas affirmed.” 


In Bisdom v. Kerbrat, 251 Mich., 316, 232 N. W., 408, 
the Court held that where one was employed to super¬ 
intend jobs iand assist in obtaining them was killed 
while complying with the direction of his employer late 
in the afternoon, to go to his home, some distance from 
where he was working, eat his dinner, change his 
clothes and call for his employer at the latter’s home, 
to assist him in soliciting a job, the injury resulting in 
his death arose out of and in the course of his employ¬ 
ment. 

In Re; Cobk, 234 Mass. 572, it appeared that a col¬ 
lector for an insurance company was required to re¬ 
port at the home office of the Company once a week, 
and while traveling on a street car to make such a re¬ 
port he was injured. The Court said: 


“In view of the foregoing principles and au¬ 
thorities it seem to us that the industrial accident 
board were warranted in finding that the injury 
suffered by Cook arose out of his employment. 
They would unquestionably be justified in so find¬ 
ing if Cook ha been struck bv an automobile while 

V- » 

he was necessarily crossing a street on his pre¬ 
scribed route in South Boston, in the performance 
of his dutv of soliciting insurance. The same 
would be true if a similar accident happened while 
he was walking to the home office in Boston, in 
pursuance of the orders of his employer to do so, 
and while under its pay therefor.” 
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And in Bachman v. Waterman, 69 Ind. App. 580, 121 
X. E. (8), it appeared that the employee was a local 
salesman for a Hour mill and was injured by an auto¬ 
mobile about 5:00 o’clock in the afternoon, just after 
he had called on a customer and while lie was proceed¬ 
ing either to call on other customers or to tak^ a car 
to his home, from which it was his custom to telephone 
his day’s orders before the mill closed at six P. M. 

In deciding that the injury arose out of and in the 
course of his employment, the Court said: 

“Moreover, assume that Waterman had com¬ 
pleted his canvassing for the day, and that it was 
his intention to board the street car for the pur¬ 
pose of being carried to his home. He had taken 
a number of orders that day as evidenced by 
memoranda found on his person after thje acci¬ 
dent. These orders had not yet been phoned in to 
the office of his employer. It was his custom, pos¬ 
sibly for purposes of busines privacy, to perform 

this dutv after he arrived at home. It was also his 
* 

custom to reach his home to that end, and that he 
might report his orders before the office closed at 
6:00 o’clock. His employer knew of such custom, 
was satisfied with an relied on it, and at least tac¬ 
itly required that it be followed. On such assump¬ 
tion it appears that, while Waterman hat} com¬ 
pleted the more substantial labors of the pay, a 
further duty to his employer and incident to the 
employment remained undischarged. He was in¬ 
jured while proceeding in the customary way to 
the performance of such duty.” 


See also Security Union Insurance Company ]v\ Me- 
Clurkin, 35 S. W. (2nd) 240; Howell v. Kingston frown- 
ship School List. (Pa. Superior Court) 161 Atl. 359. 
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CONCLUSION. 

In view of the general and specific, instructions of 
the employer to the plaintiff, whether we consider that 
he was on a ‘‘special errand” or on the way to con¬ 
tinue his work at home, lie was entitled to compensa¬ 
tion under the authorities hereinbefore cited, and it is 
respectfully and earnestly urged that the Court below 
erred when it dismissed plaintiff’s Bill of Complaint 
which sought a mandatory injunction to compel the de¬ 
fendant, lloage, to award him the compensation to 
which he was entitled by the letter and the spirit of 
the Compensation Law for the District of Columbia. 


Respectfully submitted, 

Henry I. Quinn, 


Attorney for Appellant. 
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Statement of the Case 

In this case appellant made a claim for compensa¬ 
tion under the District of Columbia Workmen’s Com¬ 
pensation Law, which claim, after hearing, jthe 
Deputy Commissioner rejected, and which rejection 
was sustained by the Supreme Court of the District 
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of Columbia, the only question involved having been 
whether or not appellant’s injuries arose out of and 
in the course of his employment. 

In hisi rejection of the claim the Deputy Commis¬ 
sioner found that at the time of his injury appellant 
was not on a specific errand for the employer but was 
on his way home; that his day’s work was ended; 
that his place of employment was in the District of 
Columbia; that the injuries occurred in the State of 
Maryland, outside of his place of employment; that 
although he was taking records and forms home 
which he was required to fill out for his report and 
return at 8 o'clock the next morning, he was doing so 
as a matter of his convenience; that at the time of 
his injury appellant was not making out reports or 
doing anything to further his employer’s interests; 
that appellant was furnished desk space at the office 
where his reports could have been made out before 
8 o’clock the next morning; that he could use his own 
discretion when and where he filled them out, and 
that there was no evidence that he had anv intention 
of performing any further services for his employer 
after he got home the night of his injury, but that he 
had terminated his day’s work and was on his way 
home from his employment at the time of his injury 
(R. 7,8). 


The Facts 

We can not agree with counsel for appellant that, 
as stated on the fourth page of his brief, 4 4 The facts 
are substantially set forth in the reference to the 
pleadings,” nor do we believe that merely the Bill 
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of Complaint prepared by appellant’s counsel and 
filed below should be accepted by this Honorable 
Court as a full and complete statement of the evi¬ 
dence, for which reasons this appellee considers it 

necessarv to herein set forth the facts so that this 
* 

Honorable Court may be fully apprised thereof.! 

Appellant was an insurance collector and solicitor 
for the Metropolitan Life Insurance Company, j His 
collection duties were confined to certain debits in the 
City of Washington, but he was permitted to solicit 
insurance anywhere within the District of Columbia 
(R. 18, 21). On the day of his accident he had done 
no work elsewhere (R. 19). 

Concerning his reports to the Company, he wab re¬ 
quired to report to the office every morning at 8 
o’clock (R. 17), where he was furnished a deski for 
his use (R. 18). He was permitted to make up his 
reports whenever and wherever he chose just so they 
were ready by 8 A. M. (R. 19). Some of the em¬ 
ployees made up the reports at home and some of 
them made up the reports at the office, but it was left 
to each employee’s own discretion and convenience 
as to when and where he preferred to make up the 
reports, there being no general instructions ak to 
this (R. 22). j 

On the day of his injury appellant collected and 
solicited up until 5 P. M. when he returned to the 
office for some forms, at which time and place he 
partly completed his account (R. 16). Thereafter in 
company with Mr. Raboy, an Assistant Managed of 
the Company’s local office, appellant visited a pros¬ 
pect in the District of Columbia and wrote spme 
insurance, after which appellant did no further Work 
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of any kind for his employer, but started at once for 
home (R; lb, 17). lie rode in Mr. Raboy’s machine 
for a distance and then took a Georgia Avenue street 
car until:it readied the end of its route, which is in 
Maryland (R. 17, 20). Tie usually took a bus from 
that point to his home in Forest Glen, Maryland, 
but there being no bus in sight he started across the 
street to take a cab to continue his journey home 
when he was struck by an automobile, the collision 
occurring in Marvland. He alwavs takes the same 
route home and uses the same mode of transporta¬ 
tion coming to and from town either for business or 
personal reasons (R. 20). 

In parting, Mr. Raboy told appellant to have his 
weekly report ready to turn in the next morning at 
8 A. M., but no instructions were given as to whether 
he was to work on the report that night at home or 
get. up early the next morning and complete the 
report, but this was left to appellant’s own discre¬ 
tion (R. 19). Concerning the length of time it would 
take to finish the report appellant states that he 
“Had some little detailed work to complete” (R. 
17). Mr. Raboy gave no instructions as to what 
time that night or the next morning appellant should 
work on the report nor whether he should work on it 
at home or at the office, but appellant was to use his 
own discretion and convenience (R. 19). The acci¬ 
dent occurred about 10:15 P. M. at which time appel¬ 
lant had had no dinner (R. 17, 21). 

Argument 

It is evident that appellant’s injury did not arise 
out of nor within the course of his employment, 



within the meaning- of the Compensation Act,, but 
that it occurred while he was on his way home jifter 
his day's work had been finished. There is ncj evi¬ 
dence whatever that he was in any way performing 
any duty for his employer at the time of the injury. 
He was through work for the day and was simply 
returning to his home, leaving the working district 
assigned to him, with no intention of doing any ijnore 
collecting or soliciting that night. 

It is true that there are some decisions wihicli 
might indicate that an employee with a roving com¬ 
mission, working under certain exceptional condi¬ 
tions, might be considered as being in the course of 
his employment while on his way home, but noi^e of 
these cases has gone so far as to hold that an | em¬ 
ployee, after leaving a fixed place of employijient 
for the sole purpose of going home, is to be consid¬ 
ered as still being in the course of his employpient 
for the obvious reason that then the employee ijs no 
longer doing anything to forward the master’s busi¬ 
ness, but is simply returning home after his day’s 
work. In the present case the employee did spme 
work in an office, the producing part of his wbrk, 
however, being done on the streets, but all of j his 
work under his written contract with his employer 
was confined to the city of Washington. On ! the 
day of his accident he had done, and expected toi do, 
no work elsewhere other than “some little detailed 
work” which he expected to do at home some time 
that night, but might have actually done the next 
morning at the office if he so desired to do it there. 
After finishing his day’s work had he gone to his 
office, and merely stepped inside and then stepped 
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out again and started for home, there could have 
been no question but that he would be no longer in 
the course of his emnlovment. The hour was late, 
however, and when he quit work he started directly 
for home, using means of transportation unknown 
to, and not furnished by, his employer. At the time 
appellant was injured, not only was he through 
working for the dav, but he had abandoned tbe verv 
jurisdiction where his work had been performed that 
day, where his contract had provided it should be 
performed and where it was usually performed. In 
other words, he had left the place of his employment 
just as surely as if lie had been a factory worker 
quitting the factory for the day. 

While it is true that no physical wall or barrier 
circumscribed the area or district which was adopted 
by the employer as the place of appellant’s employ¬ 
ment and to which lie had been assigned, yet the 
limit of'his working district was as definitelv fixed 

•s ’ • 

by the employer as if it had been enclosed by physi¬ 
cal structure. It is a case where the employer, by 
contract, definitely fixed the boundaries of a district 
within which appellant was required to work. It 
should be remembered that this is not a case of an 
insurance agent being injured while going from place 
to place in the regular course of his employment of 
collecting premiums and writing insurance, nor is it 
a case of a salesman going from and returning to 
his home on a special mission to perform one par¬ 
ticular errand. Appellant had been working in 
Washington all day and into the night seeing va¬ 
rious persons in the regular course of his soliciting 
and collecting. At the time of his injury his work 
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for the day was over and his very presence ajt the 
place of his injury was not different from the place 
he would have been had he been returning from ^own 
on personal business, or after first having stojpped 
at his office. After he saw his last insurance pros¬ 
pect, appellant was a free man. He could Shave 
chosen to go to a place of amusement or elsewhere, 
on personal business, but he actually chose tb go 
home and, turning his back on all further work for 
his employer, appellant left the place of his employ¬ 
ment and had proceeded so far on his way hon^e as 
to have gotten entirely out of the District of Colum¬ 
bia to a place where his work never required hijn to 
be and where the hazards of the street werej the 
same as the hazards of the public and of hinkself 
when going to and coming from town for any pur¬ 
pose whatsoever. Further it should be remembered 
that the employer did not furnish the transportation 
nor was it even aware of the method appellant might 
choose to get home. 

The facts in this case do not present a novel Situ¬ 
ation. In the case of Ivan J. Pound, Deceased j vs. 
The Life Insurance Company of Virginia, CasejNo. 
24-1, the Deputy Commissioner in and for the Dis¬ 
trict of Columbia had before him exactly the s^me 
set of facts as existed in the present case. The 
Deputy Commissioner in the Pound case decided 
just like he decided in the present case that the em¬ 
ployee was not injured while in the course of his 
employment, and in the Pound case no appeal +was 
taken. 

Likewise, only last year this Honorable Court |iad 
before it an appeal involving the same questions 
which are involved in the present case. We refer to 
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the decision in the case of Morgan vs. linage. 63 
App. D. 0. 355, the pertinent portion of which opin¬ 
ion is as follows: 

“In order to determine whether the injury 
in this case arose ‘in the course of’ the de¬ 
ceased’s employment reference must be had 
to the time, place and circumstances under 
which the injury occurred. The deceased’s 
office, which was provided for his use by the 
Iodide, was located several miles from his 

home. The testimonv discloses that it was 

• 

Mr. Morgan’s invariable habit to come home 
in his own car every afternoon for dinner, 
and as quickly as possible to dress, eat his 
dinner, look over the paper for a few mo¬ 
ments, and then go back to the office at the 
lodge room at the Naval Lodge Building. On 
the occasion in question he had come home to 

take dinner with his familv in his usual wav 

* * 

after the dav’s work. He had some monev 
* • 

with him which he had collected, and he ex¬ 
pected to take this back to the office in order 
to transfer it to the treasurer. After dinner 
he left the house expecting to go as usual to 
his office at the lodge building, but he was shot 
bv his assailant either before he got into his 
car or after alighting from it when he saw 
his assailant approaching. 

“In our opinion the Deputy Commissioner 
was right in holding that the injury sustained 
under these circumstances did not occur in 
the course of the deceased’s employment. He 
was not at the time of the occurrence per¬ 
forming any service which he was required to 
do by virtue of his employment as financial 
secretary of the lodge. His return to his 
home for dinner was not in any sense in the 
line of his employment, but was purely per- 
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sonal. It is true he carried with him some 
money and books which belonged to the lodge 
and which he expected to take with him io his 
office, but his employment did not contemplate 
or require that he should perform any <}f his 
duties at home at the dinner hour or oki his 
way to or from his home. He intended to 
return to his office and there in regular course 
to take up his duties and continue their per¬ 
formance late into the night. 

“ The general rule is that injuries sustained 
by employees when going to or returning 
from their regular place of work ar^ not 
deemed to arise out of and in the course of 
their employment. Voehl vs. Indemnity In¬ 
surance Co., 288 U. S. 165; DeVoe vs. N. Y. 
State Railway Co., 218 N. Y. 318; Nesbit vs. 
Twin City Forge & Foundry Co., 145 Minn. 
286; N. K. Fairbank Co. vs. Industrial (pom- 
mission, 285 Ill. 11.” 

While Counsel for appellant quotes and felies 
upon the opinion in the Voehl case cited in the above 
opinion by this Honorable Court, yet, as this Hon¬ 
orable Court slated in the Morgan case, the Yoehl 
case decided that injuries sustained by an employee 
when going to or returning from his regular place 
of work are not deemed to arise out of and in the 
course of his employment. It is, therefore, appar¬ 
ent that the Voehl case does not sustain the conten¬ 
tion of the appellant but rather sustains ! the 
contention of the appellees. Moreover, in the Vjoehl 
case the employee was going to work on a special 
mission to do one particular thing. By the terras of 
his contract his working hours began when he left 
his home and continued until he returned to his 
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home, during all of which time he was paid at a cer¬ 
tain rate per hour in addition to the cost of his 
transportation, whereas in the present case appel¬ 
lant had po such working agreement but his contract 
called for work only in Washington, D. C. At the 
time of his injury he was not returning from a spe¬ 
cial mission but was simply on his way home after 
having completed a usual day’s work in a definite 
designated working district, which employment and 
district he had entirely and completely abandoned. 
He was not paid for his time while going home nor 
paid for the cost of his transportation. 

In addition to the above decision of the Supreme 
Court of the United States in the Voohl case deci¬ 
sions of other various Courts have alwavs adhered 
to the principle that when an employee quits his 
day’s work and starts for his home, he is no longer 
in the performance of his duties, and this has been 
manv times held, not onlv in cases where the em- 
ployee works within a certain building or enclosure, 
but as well when he w’orks in a given territory. It 
is for this reason, among others, that it is respect¬ 
fully submitted that the decision of the Deputy Com¬ 
missioner in the present case is correct, for no 
matter how severe the injury may be, nor how urgent 
may be the necessities of the claimant, it was never 
intended by the Compensation Act that an employer 
who comes within its provisions shall be an insurer 
of the safety of its employees at all times. 

In the following case the employee worked on the 
streets inspecting materials and obtaining samples. 
After his last call in the evening, instead of going 
back to his employer’s plant, he went home, carrying 
with him a sample he had collected. As will be seen 
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by the Court’s opinion, quoted below, it wap held 
that while on the way home he was not covered by 
the Compensation Act. 

“ * * * At the time of his death the de¬ 
ceased was in the employ of the plaintiff in 
error as weigher and receiver in its pl^nt at 
Wentworth Avenue and 18th Street in the 
city of Chicago. In the performance bf his 
duties, he was occasionally required tb visit 
the plants of others than the plaintiff in er¬ 
ror for the purpose of inspecting fats offered 
for sale to the plaintiff in error and obtaining 
samples of the same. The factory of the 
plaintiff in error where the decedent per¬ 
formed his work as weigher and receiver 
closed at six o’clock P. M. On the dav on 
which he was injured, the decedent wa£ sent 
to the plant of Darling & Company in Chicago 
to procure samples of fat. It was his cjistom 
on such occasions, if he could obtain thb sam¬ 
ples in time, to return to the plant of the 
plaintiff in error before six o’clock, but if he 
could not finish his inspection and obtai n the 
samples in time to return to the plant before 
closing time, he would bring the samples to 
the plant of the plaintiff in error the fallow¬ 
ing morning. On the day of the accident, the 
decedent completed his inspection of the| sam¬ 
ples and left the plant of Darling & Company 
about 7:15 or 7:20 o’clock P. M., carrying a 
small pail containing tallow with j him. 
After leaving the plant of Darling & Com¬ 
pany, he walked about two blocks tb the 
corner of 42nd Street and Ashland Avienue, 
where he was struck and killed by a street 
car about 7:40 or 7:45 o ’clock P. M. He 
was seen by several witnesses between the 
time he left the plant of Darling & Com- 
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pany and the time when lie was struck by the 
street car and an effort was made on the 
part of the plaintiff in error to show that 
at the time he was struck by the street car, he 
did not have in his possession the pail of tal¬ 
low which he took with him when he left the 
plant of Darling & Company. In our view 
of the case, it is immaterial whether he had 
lefti the pail of tallow with some friend in 
that locality until he should return for it on 
the following morning, or whether he still had 
it in his possession at the lime he was killed. 
The.decedent had finished his work for the 
day and was on his way to his home at the 
time this accident occurred, and the sole ques¬ 
tion for our determination is whether the ac¬ 
cident arose out of and in the course of his 
employment. 

“The Workmen’s Compensation Act is de¬ 
signed to protect workmen and compensate 
them for injuries received while performing 
any duty necessary to be performed in the 
course of their employment or incident to it. 

It was not intended bv this Act that the em- 

% 

plover who comes within the provisions of the 
Act shall be an insurer of the safetv of his 
employee at all times during the period of 
employment. The employer is liable for com¬ 
pensation only for an injury which occurs to 
the employee while performing some act for 
the employer in the course of his employment 
or incident to it. When work for the day has 
ended and the employee has left the premises 
of the employer to go to his home, the liability 
of the employer ceases, unless, after leaving 
the plant of the employer, the employee is 
incidentally performing some act for the em¬ 
ployer under his contract of employment. 
* * * In this case, there is no circumstance 
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to show that after the decedent had le::t the 
plant of Darling & Company he was perform¬ 
ing any mission for his employer. He had 
completed his work for the day. It ig true 
that, he had in his possession a small pail of 
tallow which it was necessary for him to de¬ 
liver at the plant of the plaintiff in errbr the 
next morning, but if he still retained posses¬ 
sion of this pail at the time he was injured, 
he did so for his own convenience, and that 
fact did not contribute in any way to his 
injury. * * * At the time the "decedent 

was injured, his duties for the day had ceased 
and he was on his way to his home. was 
not doing anything incidental to his employ¬ 
ment, and the applicant is not entitled to! com¬ 
pensation for his death.” Fairbank Cp. vs. 
I?id. Com. ct cJ., 2S5 Til. 11. 

Another leading decision is that in the ca 
Covey-Bedlard Motor Co. <>f al. rs. Industrial 
mission <■( a!., (54 Utah 1, as follows: 



4 ‘There is no serious dispute as to the facts 
surrounding the accident. The applicant was 
a salesman for the Covey-Ballard Motor Com¬ 
pany. He worked and was paid on a com¬ 
mission basis. It was part of his duties to 
report at the office each morning at 8.T5 
o’clock. At this time prospective purchasers 
of cars were reported. Some discussion and 
suggestions respecting the method of making 
sales were had also. After this time the sales¬ 
men employed on a commission basis con¬ 
trolled their own activities. They called ppon 
prospective purchasers or sought new pnes, 
just as they found it to be to their interest. 
It also appears that during the month in 
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which the accident occurred the salesmen 
were requested to report at the office during 
the evening of each day. During that month, 
as (expressed by some of the witnesses, there 
was a special drive to try and increase sales, 
owing to the fact that the motor company had 
bought heavilv of cars for that season. On 
tliC| evening of the accident applicant was at 
the office of the company. There is some evi¬ 
dence that he was engaged in showing or 
demonstrating cars to prospective purchasers 
that he had at that time. About 9:45 P. M. 
Mr. Johns took his own car and started to 
drive to his home in Murray, a village ap¬ 
proximately seven miles south of Salt Lake 
Oitv. On the wav home he ran into a tele- 
phone pole, and received the injuries for 
which compensation is sought. 

“It is the contention of the motor company 
and the insurance carrier that there is no 
testimony to support the claim that the injury 
arose out of or in the course of the employ¬ 
ment.. We are of opinion that the contention 
must be sustained. 

“There is testimony tending to show that 
it was the duty of a salesman, such as the 
claimant, to be at all times on the lookout for 
prospective purchasers, and that it was not 
only his duty but his privilege to make sales 
and to interest prospective purchasers at any 
andi all times and whenever he happened to 
find a prospective buyer. The majority of the 
Commission apparently took the view that, 
such being the nature of his duty and employ¬ 
ment, the accident occurred in the course of 
his employment. It is undisputed that the 
applicant had no prospective purchaser in 
view; that he did not, during that evening, 
after he left the office of the motor company, 
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speak to anyone about the purchase of ^ car; 
nor did he make any demonstration to anyone 
with a view of selling a car. He so stages in 
his own testimony. Commissioner Knerf pro¬ 
pounded to him the following question[ ‘At 
this particular time were you on your road to 
demonstrate a machine, or wliatr Claimant 
replied: ‘No, I was not; I was heading for 
home.’ The applicant was riding in his own 
car. He selected his own route. He had no 
prospective purchaser in view, and none in 
mind, but was simply going home after his 
day’s work. These facts lead to but one con¬ 
clusion, namely, that he was on his way home 
from his employment, and that the accident 
did not arise out of his employment nor in the 
course of his employment. * * *” 


As soon as appellant broke the continuity of his 
employment by starting for his home, his activities 
became personal and not in the course of his employ¬ 
ment, as may be seen by the following case of South¬ 
ern Casualty Co. vs. Elders, 14 S. W. (2d) 111: 

“Appellee was a young unmarried man, re¬ 
siding with his parents in the village of 
Orange Grove. He was in the employment 
of the Jackson Motor Company at Sintcjm, as 
an automobile salesman, in an undefined ter¬ 
ritory in San Patricio and nearbv counties. 

90 • 

He was under no restrictions as to the time, 
place, or manner of doing the work for which 
he w’as employed, seeking customers when and 
where and as he pleased, and making his sales 
and deliveries with like freedom of action. 

“Appellee had effected the sale of two 
trucks to customers residing in or near 
Orange Grove. He went to Sinton, obtained 
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the two trucks from his employer, and with 
other drivers, set out to deliver them on April 
19, T92G. The trip from Sinton was slow, so 
that they reached Orange Grove too late to 
make deliveries on that daw One of the 
trucks was left at appellee’s home for the 
night, and the other at a nearby tilling sta¬ 
tion, to be delivered by appellee to the pur¬ 
chasers. probably on the next day. That night 
a dance was given at Skidmore, another town 
22 miles from Orange Grove, and appellee at¬ 
tended the dance in accordance with his habit 
of attending such functions whenever thev oc- 
curred within his reach. He attended this 
dance, however, with the additional purpose 
of making sales, if possible, to two ‘prospects’ 
in Skidmore, lie drove to Skidmore in his 
coupe, which he used for demonstration pur¬ 
poses. He found the prospects, drove around 
the community with one of them, demonstrat¬ 
ing his car, until about 10:30, finishing up at 
the place of the dance. There he met the 
other prospect, and tried to make a sale to 
him. This interview ended at about 11 o'clock, 
and then appellee devoted the remainder of 
his time to the pleasures of the occasion until 
the dance ended at midnight, or a little later. 
He then set out for his home at Orange Grove, 
accompanied in his car by a friend. On the 
way home his car collided with an apparently 
abandoned ‘trailer’ of another car, and ap¬ 
pellee was seriously injured. 

“* * * Did the act of appellee in step¬ 

ping aside from the course of his employment 
to engage for an hour in the purely personal 
pafctime of dancing, and the immediate pur¬ 
pose of going direct from the dance to his 
home for a night’s rest, and the happening 
of'the accident while putting that immediate 
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purpose into effect so interrupt the course and 
break the continuity of his employment as to 
change his status and take him out of thp pro¬ 
tection of the Compensation Act? We have 
concluded that the question must be ans wered 
in the affirmative. 

“We think it is true that, up to the time he 
completed his interview with the second! pros¬ 
pect at the place of the dance at 11 o’clock of 
the night in question, appellee was within 
the course of his employment. We ai*e in¬ 
clined to go further and express the unneces¬ 
sary conclusion that, had appellee resumed 
the actual course of his employment after in¬ 
dulging in an hour’s personal enjovmqnt of 
the dance, and had been thereafter injured 
while still in the course of that employment, 
his injury would have been compensable, and 
the hour’s personal indulgence would have 
been but an immaterial incident of his eh'and 
of duty, since the accident did not occutf dur¬ 
ing that hour. 

“But the incident of stepping out of the 
line of duty to indulge in the dance becomes 
important as the starting point of his next 
movement. For, by stepping aside for an 
hour to indulge in a personal pleasure wholly 
disconnected from his employment, he proke 
the continuity of that employment, and h^ had 
not gotten back within the course of tha^- em¬ 
ployment at the time of the accident which 
resulted in his injury. If he had carried out 
his obvious intention, he would have gone di¬ 
rectly from the dance to his home, there to 
spend the night in rest, and was in fact on his 
way home for that obvious purpose wh^n he 
received the injury. It was not his intention 
to resume the duties of his employment until 
the next day and until after he had gone home 
and rested there through the night, and, iif he 
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had carried out his intention, he would not 
have gotten back into the course of his em¬ 
ployment until he had begun the actual work 
of delivery of the trucks the next morning. 
That was an unfinished task, which he had 
left early in the evening, and he could not be 
held to have resumed it until he returned to 
possession of the trucks thereafter. He left 
that task to perform the other of interviewing 
the two prospects at Skidmore. He completed 
the latter task at 11 o’clock that night, went 
from that task to the purely personal pleas¬ 
ures of the dance, and was on his way to the 
purely personal pleasure of a night’s rest 
when he was injured, with no intention of re¬ 
suming his work until the next morning. He 
sustained the injury during this hiatus, while 
going from one personal pleasure to another. 
We hold that the injury was not sustained 
by him while engaged in the course, or within 
the scope of his employment. While no Texas 
case directly in point has come to our notice, 
the case of American Indemnity Co. vs. Din¬ 
kins (Tex. Civ. App.), 211 8. W. 949, in which 
writ of error was refused by our Supreme 
Court upholds the principle stated, and dis¬ 
cusses other authorities at length. * * *” 

Of course, it is possible that had appellant not 
gone to work that day, he might not have been at 
the particular point at the particular time where 
and when he was injured on his way home, although 
on the other hand it is, of course, possible that he 
might have come to town on personal business and 
on his way home have reached at the same time the 
same point where he was injured. But whether or 
not this be so, it has been held in the case of Isabelle 
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vs. J. II. Bode & Co., 213 N. Y. S. 185, 215 App. Div. 
184, that it is not sufficient to sustain an award that 
the employment occasioned the employee’s presence 
where tiie injury occurred, and this same doctrine 
has been expressed in the case of Jaknrajf rs. John 
V. Bauer Co., 218 X. Y. 8. 192, 218 App. Div. p02, as 
follows: 

“But if an accident happens, causing injury 
to a workman, because by reason of Lis em¬ 
ployment he was in the place where lie was, 
the necessary relation between accideiit and 
employment is not established, and the acci¬ 
dent is not to be regarded as one arising out 
of the employment. ‘We have insisted that 
there must be some connection between acci¬ 
dent and employment, other than a mere 
physical location of the employee, which 
placed him in the pathway of a cansfe pro¬ 
ducing injuries, no matter where or how that 
cause originated.’ Matter of McCarter vs. 
La. Rock, 240 N. Y. 282, 285, 148 N. Ip. 523, 
524. ’ ’ 

The appellant’s contention is that at the tpne of 
his injury he had in his possession certain papers 
which he expected to work on that night or the next 
morning, appellant testifying that he “had some 
little detailed work to complete,” but this fact and 
the fact that Mr. Raboy cautioned appellant to com¬ 
ply with the general rules of the office and have his 
reports ready the following day added nothing to 
the general instructions that all of the employees 
had to the same effect. Under appellant’s general 
instructions it was necessary for him to write up 
reports, which at his discretion he could do either at 
the office or at his home. Appellant states that he 
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had already done some of this work at the office, and 
intended, when lie got home, and presumably after 
he had eaten his dinner, to complete the report, but 
the time and place of completing the report were left 
entirely to the discretion and personal convenience 
of himself, and there is no definite testimony as to 
whether, when lie arrived home, he intended to first 
complete his report, or to first eat his dinner or to 
first rest awhile. He could have returned to his 
office that night and could have there sat down at 
the desk provided for his use, and could have com¬ 
pleted the report, but for his own personal conven¬ 
ience he preferred and intended to complete the re¬ 
port at his home. Had appellant decided to make 
them out at the office the following morning, he cer¬ 
tainly would not have been covered by the Compen¬ 
sation Act while on his way from his home to the 
office in the morning because the continuity of his 
employment had been broken when he turned his 
back on his dav’s work and started for home the 
night of his injury. 

It is to be remembered that appellant’s course on 
the night of the accident was in no wav different 
from his usual activities. Apparently he worked 
long hours every day, writing insurance and collect¬ 
ing premiums in Washington, and then went home 
where, at his convenience, he fixed up his records. 
Whether he worked on these records as soon as he 
got home, or ate his dinner and did other personal 
tilings first, is not known, although it would seem 
probable that where he always ate his dinner home, 
he would eat his dinner first on those nights when 
be was as late in getting home as on the night of 
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his accident. Of course, if lie actually did intlend to 
eat his dinner first, then, at the time of his injury, 
he was simply on his way home to attend |to his 
personal pleasure of eating his dinner and not in 
the course of his employment. 

But, under these circumstances, it is tin* clium of 
appellant, that while he was on his way home for 
the purpose of his own personal convenience of fin¬ 
ishing his report there rather than at the ofgce, as 
well as for the purpose of eating his dinner, sleeping 
and attending to his other personal matters, hp is to 
be considered, during the time it took him get 
home, as being still engaged in the work of his em¬ 
ployer. 

We have been unable to find any decisions sup¬ 
porting such contention, nor has the appellant been 
able to present any. 

Counsel for appellant in his Brief cites the follow¬ 
ing cases which he presumably considers do so hold: 

Voehl vs. Indemnify Company of North 
America, 77 U. S. (L. ed.) 481. 

Stale Compensation Insurance Company 
vs. Accident Commission, 89 Cal. App. 197, 
264 Pac. 514. 

Haddock vs. Edgewater Steel Company et 
al., 263 Pa. 121. 

Kyle vs. Greene High School, 208 Iowa 1037, 
226 N. W. 71. ‘ ! 

Scrimer vs. Franklin School District Num¬ 
ber 2, 50 Idaho 77. 

Stockley vs. School District Number |Z, 231 
Mich. 523. 

Bisdoyn vs. Kerb rat, 251 Mich. 316>, 232 

v yy 4Q 8 

In Re: Cook, 234 Mass. 572. 
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An examination of the above decisions discloses 
that none of them is in point because in each instance 
the employee was engaged on a special mission, which 
the Courts have uniformlv held constitutes an ex- 
ception to the general rule that employees going to 
and from work are not acting within the course of 
their employment and can not be compensated for 
injuries received during such time. In the present 
case appellant had been sent on no special mission, 
but had abandoned his day’s work and his place of 
employment and was simply going home to eat and 
sleep. 

In Security Union Insurance Company vs. Mc- 
Clurkin, 35 $. W. (2nd) 240, the agreed facts were 
that the plaintiff, a division superintendent, was fur¬ 
nished by his employer with a telephone paid for by 
the employer and located in the plaintiff’s home. At 
8:30 in thp morning, using this phone, plaintiff an¬ 
swered a long distance call concerning his employ¬ 
er's business and as he turned from the telephone 
he stepped on a needle resulting in his injury. The 
telephone had been placed in plaintiff’s home for 
the very purpose for which he was using it when 
injured. Plaintiff was actually engaged in his em¬ 
ployer's work at the time, using the very facilities 
provided for his use by his employer. It is respect- 
full v submitted that these facts are entirelv differ- 
ent from the facts in the present case, because in the 
present case appellant was doing no work for his 
employer and was using his own facilities returning 
to home after his day’s work had been completed. 

In the case of Inglish vs. Industrial Commission 
of Ohio , 125 Ohio State 494, 182 N. E. 31, the facts 
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are that Inglish, a school teacher, while on hi^ way 
home from the school house with examination pa¬ 
pers in his possession, was struck by an automo¬ 
bile and killed. In connection with his work, i|t was 
necessary to give examinations to pupils. H<k was 
directly responsible to the superintendent. I; was 
necessary for Inglish to have 29 class recitations 
every day. He had given an examination oh the 
day of his injury. The superintendent exacted 
Inglish to grade the papers at his home for th& rea¬ 
son that his duties at the school house were! such 
that no time was available for grading them there 
'and he was not allowed to withhold recitations for 
the purpose of grading the examination papers and 
his work at the school house made it impossible for 
him to grade these papers during school hoursj On 
the day of his injury, it was dark when he left the 
school house and no lighting facilities of any kind 
were furnished at the school house, so that he could 
not have graded the papers there after school hours. 
In the present case appellant was provided with 
every facility, including a desk, at the office. He had 
just as much time to fix up his reports at the office 
after work in the evenings, or at the office before 
work in the morning's, as he had at home. In fact, 
he had apparently already performed the major por¬ 
tion of fixing up these reports at the office while 
waiting for Mr. Raboy, as appellant testified that 
there was only some little detailed work left to be 
done, and that at his discretion he could have done 
this, either at home some time that night, or at the 
office the next morning. 

The case of Bisdom vs . Kerb rat, 251 Mich. 316, 
232 N. W. 408, involved a special mission. Th^ em- 
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plovee had never stopped work. He had been di¬ 
rected to go home, eat and change his clothes and 
return to assist his employer to solicit a job when 
the injury occurred. His quitting time was 5:30 
P. M. 4 ‘When Bisdom left at 4:30 P. M. his day\s 
work was not finished. He was not going home for 
the night | but only to eat his dinner and change his 
attire, so as to make a more presentable appearance 
while continuing his day’s work.” In the present 
case appellant was not on a special mission, his 
day's work had been done and he had definitely and 
finally left his place of employment, not to return 
anv more that night, having definitely abandoned 
anv further work. 

In the case of Stockley vs. School District , 231 
Mich. 523^ 204 X. W. 715, a school teacher when in¬ 
jured was on a special mission for her employer. 
She had been excused from attendance at her own 
school and had been instructed to attend a Teachers’ 
Institute 12 miles from her own school. The Court 
held the case compensable on the ground that an 
employee,who “was doing some special service or 
discharging some dutv incidental to the nature of 
his employment in the interests of, or under the 
direction of, his employer” is covered by the Act. 
Of course, this school teacher would not have made 
this trip, nor have been where she was had she not 
been instructed to perform this special mission. In 
the present case appellant was performing no spe¬ 
cial service, but was going home, using the same 
route that he used every night and which he used 
when coming to or leaving Washington for his own 
personal purposes. 


The case of Howell vs. Kingston T. P. School Dis¬ 
trict , 161 Atl. 559, is another instance where a sphool 
principal was fatally injured while on a special mis¬ 
sion for the School Board. He was instructed by 
the School Board to take up a school matter in an¬ 
other town and on the wav there was killed. The 
Court held that “lie was on a specific mission of the 
School Board and instructed and directed by the 
Board to take up the matter of the tuition of the 
particular wards.” In the present case, of ccfurse, 
appellant was not on a special mission, but was re¬ 
turning home for the night after finishing his jiav’s 
work. If he wanted to finish fixing up his reports 
after he got home, this was within his discretion, 
although the hour was late, he had had no dinner, 
and it would seem to have been more reasonably and 
convenient for him to have done the little remaining 
work on the reports at the desk at his office the fol¬ 
lowing morning. 

As was held in the case of Voehl vs. Indemnity 
Insurance Company of Xorth America, supra, the 
general rule is that “injuries sustained bv em¬ 
ployees when going to or returning from their 
regular place of work, are not deemed to arise out 
of and in the course of their employment.” Appel¬ 
lant at the time of his injury was returning from 
his regular place of work to his home to got his 
dinner and sleep. The Deputy Commissioner found, 
as a matter of fact, that appellant “was not going 
on a specific errand in the interests of the employer,” 
and “that the claimant, although taking the records 
and forms home which he was required to fill out 
for his report and return at 8 o’clock the next morn- 
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ing, was doing so as a matter of his own conven¬ 
ience/' It is respectfully submitted that the Deputy 
Commissioner’s finding in this respect is conclusive 
and final, and that there is ample evidence to support 
these findings. 

Concerning the reports which appellant was 
obliged to have ready by 8 o’clock each morning the 
Deputy Commissioner found “that the claimant 
could u^e his own discretion when and where he 

i 

filled them out.” Counsel for appellant on page 5 
of his Brief states, “Said finding was directly con¬ 
trary to the uncontradicted facts established bv the 

•'I * 

testimony.” We respectfully submit that this find¬ 
ing is final and binding and amply substantiated by 
the following testimony: 

“That no one tells him what hour to do 
those things in at home.” 

“Mr. Raboy did not give him instruction 
as to just what he was to do that night or if 
he was to get up early the next morning to 
do it, but instructed him to have it ready to 
turn in the next morning at eight o’clock; 
that he could use his own discretion in com¬ 
pleting the work between ten o’clock that 
nigtit and eight o’clock the next morning” 
(R, 19). 

“They make up these accounts at night 
either in the office or in the homes, that is 
their privilege” (R. 22). 

“That was optional with them” (R. 23). 


Appellant’s counsel on page 7 of his Brief asks: 
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4 ‘ How can it be said that the plaintiff {could 
use his own discretion when and where he 
filled out his reports when the Commissioner 
finds that his reports were to be completed 
‘At eight o’clock the next morning.’ ” 

The above quotations from the record plainly an¬ 
swer this question and show that there was qmple 
testimony upon which the Deputy Commissioner 
could find “That the claimant could use his own dis- 
cretion when and where he filled them out.” 

The general rule is that there is so great a dbgree 
of uncertainty and unreliability in determining 
whether a particular employee is at any given time 
engaged in the employer’s work, while at home, as 
to make it wholly impracticable to make such a de¬ 
termination, for which reason, among others}, the 
Courts have held that employees who carry |work 
from their place of business to their home and there 
complete it, cannot be regarded as in the course of 
their employment, during the period when they are 
engaged upon such work at their home. 

In the recent, case of Whitney vs. Hazard Lead 
Works et aL, 136 Atl. 105, the following facts were 
found by the Commissioner: 

“The respondent employer, Hazard Lead 
Works, is a corporation having a factory in 
Brooklyn, N. Y., and offices in Hazarcfville, 
Conn., where it employs about ten persons. 
The plaintiff claimant is treasurer and gen¬ 
eral manager of this corporation, having a 
weekly salary averaging $60. She inain- 
tained two offices, one in the company’s Offices 
in Hazardville and the other at her home. 
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Her work was done at these two offices, at her 
convenience, and as was calculated to pro¬ 
mote its efficiency; sometimes her stenog¬ 
rapher came to her office at her home to as¬ 
sist her. The plaintiff was bound to no regu¬ 
lar hours, nor was her work restricted to any 
particular locality. Her duties frequently 
took her to New York and other points out¬ 
side the town of Plnfield, where she resided. 
She observed no strict routine in the per¬ 
formance of her work, but generally planned 
to go to the Hazardville office about 8 o'clock 
in the morning and start the work. She might 
remain a short time or for the rest of the 
day. Sometimes she started the work in the 
morning and came back again in the after¬ 
noon. If she so elected, she might take time 
off, for personal or domestic duties, at any 
time during the day, or for a longer period. 
Her regular method of going from home and 
office in her home to the offices at Hazardville 

was bv means of an automobile. This was 
* 

known to the corporation which contributed 
$10 a month to the maintenance of the car. 
Perhaps once a year, in going from her home 
to these offices and in returning, the plaintiff 
might use the street cars. On the evening of 
Februarv 14, 1922, she had been busilv en- 
gaged in preparing certain important work 
for the corporation which she completed by 
risin<r earlv on Februarv 15, 1922, and w’ork- 
ing an hour or an hour and a half in the morn¬ 
ing in finishing it. Plaintiff, taking this 
material in a brief case, proceeded to ‘Mathe- 
son corner’ to take a trollev car to these of- 
fices, and while on the public highway at this 
corner she slipped and fell, suffering severe 
injuries. The plaintiff’s reasons for depart¬ 
ing from her usual custom on this day were, 
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first, that the trolley happened to be du^ for 
Hazardville at the time her special work was 
completed and she ready to start for Haiard- 
ville; second, there was a severe storm im¬ 
pending and her family deemed it unsaf^ for 
her to use her car; and, third, because she 
deemed this a safe and sure method of taking 
the material she had prepared to these offices. 
Nothing in the evidence showed that the street 
hazard to which the plaintiff was subjected on 
the morning of her injury was in excels of 
the hazard encountered bv the ordinarv tv T av- 

• w 

farer at the same time and place/’ 

■ 

The Supreme (’ourt of Krrors of (’onnecticut, re¬ 


versing the lower < hurt, stated as follows: 


“The plaintiff was not injured while riding 
in the automobile, but upon the public high- 
wav as she walked to the trollev, a mode of 
transportation which the employer did not 
select or know of. The plaintiff’s work did 
not require her to travel upon the highway. 
We are not dealing with the case of an! em¬ 
ployee passing from one part of the employ¬ 
er’s plant to another. The office that was 
maintained by the plaintiff in her home was 
maintained, so far as the finding discloses, 
for the convenience of the plaintiff. It was 
not established, controlled or maintained by 
the defendant employer. It cannot be said 
that the plaintiff was in the employ of her 
employer during the evening when she worked 
at her home, nor during the hour and a half 
she worked in her office in the early morning, 


preceding her injury. The plaintiff might at 
any time while in her home have turned from 
the work she was engaged upon for her em¬ 
ployer to engage in domestic work for heiself 
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the books, but being a laundry driver it was 
essential that the books be written up. There¬ 
fore, the writing up of the books was inci¬ 
dental to the employment, but taking of them 
home to write them up was not necessarily 
so. That was a matter involving his own con¬ 
venience. He could have done that at the 
office where facilities for doing it were fur¬ 
nished him, but if he chose to do it at his own 
home instead, that was for his own purposes 
and was not incidental to his employment. In 
a similar sense, it may be said that, in writing 
up his books, he was performing a service 
growing out of his employment, but not nec- 
essarilv so in taking them home to be written 
up. At the time of his injury he was not en¬ 
gaged in writing up the books. He was en¬ 
gaged in going home and that was for his own 
purposes and not for those of his employer. 
He had finished the day’s work that he was 
obligated to perform when he put up his team, 
and whether or not he had had his employer’s 
books with him he would, in the normal course 
of events, have been just where he was when 
hei was struck by the automobile and prob¬ 
ably would have been struck just the same. 

His dav ended when he left the liverv 
• • 

stable, where his team was put up, and started 
for his home. The fact that he had his books 
with him did not take him out of his course or 
in any manner change his home-going when 
the work was done, and, in conformity with 
the general rule adopted in practically all 
countries in such cases, he was under the pro¬ 
tection of the act onlv so long as he was en- 
gaged in the service of his employer. He 
began that service when he took the team out 
of the barn and he ended it when he put his 
team up in the barn. Thereafter his actions 
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were governed solely with an eve to hiO own 
convenience. Finally, he was not, at the time 
of the accident ‘ acting within the course of 
his employment as such.’ The course of his 
employment ended when he put up his team 
and started for his home in conformity with 
the almost universal rule above stated. Now, 
this rule is not intended to be arbitrary so 
that it cannot be modified by changed circum¬ 
stances. If he had had bundles of laundrv to 

%• 

deliver on his way home or other errands to 
perform for the benefit of and with implied 
instructions from his employer, he might be 
held to be still in the course of his employ¬ 
ment, although these errands were being] per¬ 
formed while on his way home, but, in this 
case, the evidence is clear that the taking of 
his books home to be written up at hom^ was 
not at all for the convenience of his employer, 
but for his own convenience. Therefor^, we 
must hold applicable to this case the geheral 
rule that, in going to and coming from one’s 
place of employment, one is at his own risk 
and not under the protection of the Work¬ 
men’s Compensation, Insurance and Siifetv 
Act.’” 

In the case of Haley vs. The City of Philadelphia, 
163 Atl. 917, it appeared that Haley was assigned 
to work on a job in West Philadelphia and hap ap¬ 
parently completed his work there at 4 P. M. | He 
had, however, to prepare a report and mail it ti) his 
employer. These reports were made by mail, ordi¬ 
narily on a printed form which could be filled in in 
about two minutes. He left his work at 4 o’clock 
and was proceeding to his home in his automobile 
when he met with an accident, the result of 'sOhich 
he died. He had with him at the time, blue prints, 
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etc., and a diarv showing the work done each dav 

* • w • 

on the job to which he was assigned. The inspectors 
generally prepared their reports at home because 
the shacks around the job were dirty. In this case 
the Courti held that during the time plaintiff was 
going home he was not furthering the business or 
affairs of his employer and was not covered by the 
Act. 

Whatever appellant may have intended to do after 
he got home it is certain that his primary object in 
going home was to get his dinner and go to bed. 
There are manv decisions holding that where the 
primary object of a journey is for the personal rea¬ 
sons of the employee, but at the end of the journey 
the employee intends to perform some act for the 
employer,! the primary cause of the trip being the 
personal affair of the employee, he is not covered 
while on such journey. And so, in the present case. 
See Scanlon vs. Herald Company, 201 N. Y. App. 
Div. 173, 194 N. Y. Supp. 662; Continental Casualty 
Company vs. Industrial Accident Commission , 190 
Pac. 849; Barrayer vs. Industrial Commission of 
Wisconsin , 205 Wis. 550, 223 N. W. 368 (1931). 

Conclusion 

In conclusion, it is respectfully submitted, in view 
of the above decisions, as well as from sound rea¬ 
soning, that the present case is not compensable 
because the employee had finished his work for the 
day, had left his working district, had interrupted 
and discontinued, and had not yet resumed, the con¬ 
tinuity of his employment, was not engaged in a 
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special mission, and was simply on his way iiome 
after a usual day’s work, and further for the reason 
that the facts adduced at the hearing are ajnply 
sufficient to support the findings of the Deputy Com¬ 
missioner which are, therefore, conclusive and final 
and in full conformity with the decision of thef Su- 
preme Court of the United States in the Voehl case, 
supra, as well as with the opinion of this Hono 
Court in the case of Morgan vs. Hoage, 63 
D. C. 355. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 
Attorneys for The Traveler jj 
Insurance Company , Appellee. 



